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AN ACT TO ESTABLISH A BOARD OF BANK COMMISSIONERS.

Be it enacted by the Senate and House of Representatives, in General Court

assembled, and by the authority of the same, as follows :

Sect. 1. There shall be appointed by the governor, with the advice of the

council, on or before the first day of June next, three persons, to be styled

Bank Commissioners, who shall exercise the powers and perform the duties

hereinafter specified, for the term of three years, and until their successors shall

be appointed and qualified : provided, however, that the person first named of the

said commissioners shall go out of office at the end of one year, and the person
next named shall go out of office at the end of two years, and the person third

named shall go out of office at the end of three years, and so on in rotation

afterwards, each commissioner at the end of three years ; but any person, going
out of office, may be reappointed : and provided, further, that the governor,

with the advice of the council, may at any time remove from office any or all

of the said commissioners, and may fill all vacancies.

Sect. 2. The said commissioners, or any two of them, at least once in

every two years, and as much oftener as they may deem expedient, shall visit

every bank and institution for savings, which has been or may be incorporated

by authority of this Commonwealth, and shall have free access to their vaults,

books, and papers, and shall thoroughly inspect and examine all the affiiirs of
the said corporations, and make any and all such inquiries as may be necessary
to ascertain the condition of the said corporations, und their ability to fulfil all

the engagements made by them, and whether they have complied with the pro-
visions of law applicable to their transactions: ad provided, always, that the
said commissioners shall examine all banks within the first year after they shall

go into operation ; and also, all banks which shall receive acts to increase their

capital stock, within the first yenr after the additional stock shall be paid in.

The said commissioners shall examine, every year, as nearly one half of all

institutions under their charge, as they may be able to do, and shall preserve,
in a permanent form, a full record of their proceedings, including a statement
of the condition of each bank.

Sect. 3. The said commissioners, or either of them, may summon, and ex-
amine under oath, all directors, officers, or agents of the said corporations, and
such ottier witnesses as they may think proper, in relation to the affiiirs, trans-

actions, and condition of such corporations ; and any such director, officer,

agent, or other person, who shall refuse, without justifiable cause, to appear
and testify, when thereto required as aforesaid, or who shall obstruct, in any
way, any commissioner in the discharge of his duty, as prescribed in this act,

sh^ll, on conviction thereof, be subject to a fine not exceeding one thousand
dollars, or imprisonment for a term not exceeding one year.

Sect. 4. In addition to the examination herein provided for, if any five or

more persons, who shall be officers, stockholders, or creditors of any bank or

institution for savings, shall make and sign a certificate, under oath, setting
forth their interest and the reasons for making such examination, directed to

the commissioners, requesting them to examine any bank or institution for sav-

ings which may be designated by them, it shall be the duty of the said com-
missioners to proceed forthwith, and make a full investigation of the affairs of
such corporation, in the manner hereinbefore provided.

Sect. 5. If, upon examination of any bank or institution for savings, a ma-
jority of the said coimnissioners shall be of opinion that the same is insolvent,
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or that its condition is such as to render its further progress hazardous to the

public, or to those having funds in its custody, in any such case it shall be
their duty to apply, or if upon such examination they shall be of opinion that

the said bank or institution for savings has exceeded its powers, or has failed

to comply with any of the rules, restrictions, or conditions provided by law,

they may apply, to some one of the justices of the supreme judicial court to issue

an injunction to restrain such corporation, in whole or in part, from further pro-

ceeding with its business, until a hearing of the said corporation can be had
;

and such justice shall forthwith issue such process, and, after a full hearing of
such corporation upon the matters aforesaid, may dissolve or modify the said

injunction, or make the same perpetual, and make such orders and decrees, to

suspend, restrain, or prohibit the further prosecuting of the business of such
corporation, as may be needful in the premises, according to the course of
chancery proceedings, and, at his discretion, may appoint agents or receivers

to take possession of the property and effects of the corporation, subject to such
rules and orders as may, from time to time, be prescribed by the supreme judi-

cial court, or any justice thereof, in vacation ; and the said commissioners shall

have power to appoint a clerk of their board, prescribe his duties, and fix his

compensation, whenever the public good may, in their opinion, demand such
appointment.

Sect. G. The said commissioners, in the month of December, annually,

shall make a report to the secretary of the Commonwealth, of the general con-

duct and conditions of the corporations visited by them, making such sugges-
tions as shall by them be deemed expedient ; and if any of the said corpora-

tions shall, in the opinion of the commissioners, be found at any time to have
violated any law of this Commonwealth, they shall forthwith make a special

report on the subject of such violation, containing such statements and remarks
as they may deem expedient, to the secretary of the Commonwealth, and the

secretary shall give notice of the same to the attorney general, who shall at

once prosecute the same in behalf of the State ; and the report of the commis-
sioners shall be printed, and laid before the Legislature at the next session

thereof.

Sect. 7. Before entering on the duties of their office, the said commission-
ers shall severally make oath before some justice of a court of record, or before

any two justices of the peace within the Commonwealth, a certified copy of

which shall be returned, within thirty days, to the office of the secretary of the

Commonwealth, that they will faithfully and impartially discharge and perform

all the duties incumbent upon them in their said office, agreeably to the consti-

tution and laws of this Commonwealth, and according to their best abilities

and understanding.

Sect. 8. No bank shall discount any note, or bill of exchange, to which a

bank commissioner is a party, either as principal, surety, endorser, or otherwise.

Sect. 9. Each of the said commissioners shall receive, as compensation for

his services, five dollars for each and every day employed by him, and at the

rate of one dollar for every twenty miles travel, in the performance of the

duties prescribed by this act, and the governor is hereby authorized to draw
his warrants on the treasury therefor, including compensation for any clerk

who may be employed by the said commissioners.

Sect. 10. If the commissioners shall find, at the examination of any bank,

that the directors or cashier have violated any of the existing laws in relation

to banks and banking, they shall report the same to the secretary of the Com-
monwealth, who shall, on receiving such information, cause the law relative

thereto to be forthwith executed.

Sect. 11. This act shall take effect from and after its passage. {^Jlpproved

May 8, 1«51.]
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THE BANK COMMISSIONEES

To Hon. Amasa Walker, Secretary of the Commonwealth

:

—

The Bank Commissioners, appointed by authority of the Act

of May 8, 1851, in compliance with its provisions, have the

honor to submit the following as their First Annual Report.

The Board was duly organized on the 29th day of May,

1851, and immediately entered upon its duties. By the Act

referred to, the Commissioners, or any two of them, are required,

at least once in every two years, and as much oftener as they

may deem expedient, to visit every bank and institution for

savings which has been or may be incorporated by authority of

this Commonwealth. The Act also provides that they " shall

examine, every year, as nearly one half of all institutions under

their charge as they may be able to do," and also that, " in the

month of December annually, they shall make a report to the

Secretary of the Commonwealth, of the general conduct and

condition of the corporations visited by them, making such

suggestions as shall by them be deemed expedient."

In conformity to the foregoing requirements, the Commis-

sioners have examined twenty-seven banks of discount and cir-

culation, and the same number of institutions for savings or

savings banks. The whole number of the former, now in

operation in the Commonwealth, is one hundred and thirty-

seven, exclusive of the Pawtucket Bank, which is in charge of

receivers
; and the whole number of savings banks, of which

we have information as being in operation, is forty-nine ; in all,

one hundred and eighty-six institutions. Of these, fifty-four

have been examined by us.
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The present capital of banks paid in is as follows :

—

Thirty-two banks in Boston, - - - $24,460,000

One hnndred and five out of Boston, - - 18,360,000

$42,820,000

The banks of circulation visited by the Commissioners, their

location and date of examination, appear in the following

tabular statement :

—

List of Banks visited by the Commissioners.
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It will be observed that as the examinations have been lim-

ited to about one-fifth part of the whole number of banks of

circulation, our remarks, as descriptive of the general condition

of the currency as affected by banks of this character, will

necessarily be of a like limited application.

The '* general conduct and condition" of the banks exam-

ined are such that we can confidently speak of them as safe for

depositors and the public, and generally profitable to their

stockholders. In most essential particulars, they are so man-

aged as to promote the objects of their creation, in furnishing a

sound currency, facilitating the transactions of business, and

afl!"ording opportunities for investment in their stock, by cor-

porations and individuals, with a confident reliance in their

ability to aflford liberal dividends of profits.

During the last {ew years the business of banking has been

unusually profitable to stockholders. The growth of the

country and the expansion of business have created a demand

for money so pressing and universal, that the temptation and

the opportunity have been present to indi'ce banks to make the

most of their privileges. It is not strange that some irregular-

ities should, under such circumstances, have crept into their

management. In former years, those irregularities have grown

into positiv'e violations of the statutes of the Commonwealth,

and have been so reported to the Legislature.

It may be of importance, having reference to the interests

both of stockholders and of the public, to speak of the practical

operation of the Act of April 25, 1838, in regulating and limit-

ing the liabilities of directors; especially as the law is now
made applicable to all banks, and may be enforced by a penalty,

under the supplementary Act of May 24, 1851.

The sixth section of the Act of April 25, 1838, is as

follows :

—

" No bank shall have due to it, at any time after the first

Monday in October next, either directly or indirectly, from any

one of its directors or officers, or from any partnership of which

any director or ofllcer is a member, as principal, surety or en-

dorser, upon notes, checks, drafts, or other security, a sum
greater than eight per cent., or more than forty thousand dol-
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lars ; or from its whole board of directors, a sum greater than

thirty per cent, of its whole capital stock, unless the stockhold-

ers, at a legal meeting, shall, by express vote, authorize a

greater sum ; and no vote shall be valid for that purpose for a

longer period than one year and thirty days from the passing

thereof, nor unless it shall name the greatest amount to be so

authorized ; and no person shall be a director in any bank

whose whole amount of stock in said bank shall be pledged."

Within the year past, many of the banks, whose loans to

directors exceeded the legal limit, have corrected the error

;

some of them voluntarily, by reducing their liabilities ; others,

when the penalty of the Act of May 24, 1851, attached to its

violation ; and in others, a disposition to conform to the law

was shown by obtaining a vote of the stockholders to enlarge

the limit of liability. In some instances, the votes were defec-

tive in not naming the limit of liability for an individual direc-

tor, and in others, by an omission to fix the limit of aggregate

liability of all the directors, which is requisite to a valid vote

on the subject. And we remark further, that except in a few

instances, the notices for the meetings of stockholders, at which

the votes enlarging the limits of liability of directors were

passed, did not contain any information to the stockholders,

that sach a subject would be acted on. The remedy for any

evil growing out of loans to directors to an unreasonable

amount, undoubtedly rests with the stockholders. But they

are in a measure precluded from an effectual exercise of their

right of control, if, in the usual notifications for an annual or

special meeting, there is an omission to notice that a matter, not

in the usual course of business, is to be acted on. We have no

doubt that if the stockholders generally had proper notice that,

at a proposed meeting, they would be requested to act upon the

question of enlarging the limits of the liabilities of directors,

they would have attended more nurnerously than, in some in-

stances, they appear to have done ; while in others, where great

confidence is reposed in the character and pecuniary ability of

a board of directors, the stockholders would be apt to leave the

control and the responsibility with the directors , and whether

from this cause, or from a want of due publicity of the objects
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of the meeting, we should expect to find, as we have found,

stockholders' votes adopted at meetings where few or no others

were present but directors. Upon this whole matter there

should be the utmost fairness and publicity as to all action of

the directors, by which they avail themselves of privileges

which are attached to their official position.

The subject of interest on bank balances is important in its

various bearings. The fifty-seventh section of the 30th chap-

ter of the Revised Statutes provides " that all debts due to any

bank from any other bank, including bills of the bank so in-

debted, may lawfully draw interest."

The practice of banks borrowing money from each other

upon interest, to enable them to sustain a high loan to their

customers, continues to some extent. We regard the practice

as objectionable as a matter of policy, if it be not a violation of

the statute. Banks should stand upon their own legitimate

resources, and not upon artificial relief derived from a transfer

of deposits from localities where, or from institutions by which,

they would be more usefully dispensed for the public interest

in the form of loans. The withdrawal of such deposits in pe-

culiar exigencies, cripples the banks which had received them,

and the deposits thus made, perhaps by the inducement of a

liberal allowance of interest, are as likely to prove causes of

weakness, as sources of strength.

We have thus far, in the course of our examinations, met

with no instance of allowance of interest on individual deposits.

The profits of banking continue to be enhanced, in many of

the institutions which have been examined, by dealing in Ex-

change.

By the fifty-ninth section of the thirty-sixth chapter of the

Revised Statutes, batiks are authorized, in discounting drafts or

bills of exchange, in addition to the interest calculated accord-

ing to the established rules of banking, to charge the "existing

rate of exchange between the place where the draft or bill may
be discounted and the place where it is payable."

By the fourth section of the Act of April 25, 1838, the priv-

ilege of taking the "existing rate of exchange," is extended so

2
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as to embrace notes of hand payable at any other places than

where the banks are located.

There is no general rule observed in fixing the " existing

rate of exchange." In some cases, the amount taken is made

to depend upon the time the paper has to run; in others, it is

not. An inflexible adherence to the rule of taking the same

rate for short as for long paper, operates practically with great

severity upon certain classes of borrowers, who have pressing

necessities for applying for bank loans. It is true that the law-

makes no distinction between long and short paper. The -'ex-

isting rates of exchange" will vary with the seasons of the year

and the fluctuations of business, and of course with the remote-

ness of places of payment. They are made to depend quite as

much upon the demand for money ;
until, not unfrequently, the

elements of exchange are lost sight of, in the conventional rates

which are arbitrarily assumed and applied.

The number of banks which have been examined by us, is

so limited, that we have not the means of presenting a com-

plete view of the practices of banks generally, which deal most

extensively in exchange. It may be remarked, however, that

the details of this subject have so frequently and so recently

been brought to the notice of the Legislature, that we forbear to

dwell upon it. Although the omission, by the General Court,

to attempt to regulate the matter of exchange has been, by some

institutions, construed into an acquiescence in their practices,

yet we have not felt it to be our duty to omit to allude to it, in

undertaking to give an account of the " general conduct" of

the banks.

It is but just to state that there have been, in a few instances,

some modifications of the rates of last year, yet not sufficiently

numerous to authorize the belief tliat there has been any mate-

rial change in the practice of banks generally.

The rates of dividends declared by the banks during the

current year, have exceeded those of any preceding year. Occa-

sional failures of individuals, receiving facilities from banks,

have not escaped observation ; but upon such inquiries as we

have been able to make, they do nut appear to have seriously

affected any of our banking institutions ; certainly not so much
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as to endanger the security of depositors, or the public at large.

In those of a more recent date, the influence which they may
have upon the prosperity of banking institutions, cannot be

fairly estimated, yet in no case have results been disclosed,

which lead us to anticipate serious losses. The reverses and

fluctuations of business, however, admonish the managers of

banks of the necessity of constant vigilance over the important

pecuniary interests committed to their care, and of their high

obligations of fidelity to their stockholders and to the public.

With the design of presenting a comparative view of the

condition of those banks which we have examined, and which

were in operation the last year, the following tables have been

prepared. The first table is compiled from statements made to

us by officers of the banks, corrected, in some instances, by our

own examinations. In a few cases, when the loan of the bank

exceeds the legal limit, it includes paper at call, bearing interest,

which, in the "state of the bank," is included in "cash."

The Commissioners have added such paper to the loan. The
second table exhibits the condition of the same institutions at

the date of their examination, by the last Board of Commis-

sioners.
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We have thought it would be useful, also, to prepare the

following table, which exhibits a list of those banks whose

capital was increased by the General Court at its last session,

specifying the amount of increased capital paid in, so far as

we have information :

—

List of Banks to which an increase of their capital was granted

hy the Legislature of the Slate of Massachusetts, 1851.

Name of Bank.
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List of new Banks chartered hy the Legislature of Massachu-

setts, 1851.

Name of Bank.
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banks, whose capital has been largely increased, have less

specie than they had last year. Nor have the immediate re-

sources of all the banks examined been increased in proportion

to their increased immediate liabilities. The result is, that both

in specie and in immediate resources, or substitutes for specie, in

the aggregate, the banks do not appear so strong as they were at

the examinations the last year. We think this should have

been otherwise. With the great influx of gold into the coun-

try, it is desirable that banks should avail themselves of the

facility for obtaining a larger amount of it than they have gen-

erally been inclined to do. The dangers of expansion should

not be overlooked. The general paper circulation has been

extended too far for the specie basis on which it rests. By dis-

pensing too much with the use of the gold and silver, the safe-

ty and stability of the currency will be affected. It would be

a measure of prudence for banks whose capital has been in-

creased, and whose loans have been extended to the very

extreme limits of the law, to see that their available resources

are increased in a reasonable proportion to the amount of their

present liabilities.

We pass from the consideration of " the general conduct and

condition" of banks of discount and circulation, to another

highly interesting class of institutions, which the Commission-

ers are required to visit, viz :

—

SAVINGS BANKS.

Savings Banks are of comparatively recent origin. The
earliest, of which we have any account, was established in

Berne, Switzerland, in 1787. At about the same time, another

was founded at Geneva, and in 1792, one at Basle. In Eng-
land, no institution resembling a savings bank was known,
until about the commencement of the present century. The
earliest, which received the form and plan of an institution for

savings, as now understood, was established at Tottenham, in

3
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1803 or 1804, by Mrs. Elizabeth Wakefield. The earliest in

Scotlard, was in 1807. The Edinburgh Institution was estab-

lished in 1814.

Until the year 1810. there had been no plan devised for gen-

eral use, and no public interest excited in behalf of such insti-

tutions. They were voluntary associations, formed for the

benevolent purpose of saving the earnings of the poor, and of

returning them with interest, when the necessities of the depos-

itors should require them.

They were not brought under parliamentary regulation until

1816, in which year the London Savings Bank was establish-

ed ; at]d it was not until 1818, that one was founded at Paris.

After the act of Parliament for the regulation of savings banks

was passed, they became numerous throughout Great Britain.

In 1828, an act was passed to consolidate and amend previous

laws, but this act was not extended to Scotland until 1835.

And yet such has been the rapid growth of these institutions

in the United Kingdom, that on the 20th of November, 1849,

their deposits amounted to nearly £30,000,000, or $150. 000,-

000. It was remarked in the British Parliament, that when these

banks were first established, it was believed that £1,000.000

would be the largest sum ever deposited in them ; but that sum

had risen (in 1848) to upwards of £28,000,000.

In Great Britain, we have an account of the first 20,000

depositors who opened accounts. Their classification was as

follows :

—

Domestic servants, ....... 7,245

Persons engaged in trade, mechanics and manufac-

tures, ......... 7,473

Laborers and porters, ...... 672

Minors, 1,454

Friendly and charitable societies, .... 58

Persons not classed, viz., widows, teachers, sailors,

soldiers, 3,098

20,000

The oldest institution of this kind in this Commonwealth,

is the " Provident Institution for Savings, in the Town of
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Boston." It was incorporated, December 13, 1816, about the

time when savings banks began to excite general interest in

Great Britain, and to attract the notice of her statesmen as

well as philanthropists. The petilion which was presented to

our General Court, for the incorporation of the " Provident

Institution" in Boston, so well explains the design of its be-

nevolent founders, that we give it entire. It was as follows :

—

To the Honorable the Senate and Hovse of Representatives, ^c. ;

—

Humbly represent the subscribers, citizens of the town of Boston, that in

their opinion an Institution, by which all classes of the community may be

encouraged to the practice of frugality, and especially industrious mechanics,

either journeymen or masters, seamen, laborers, and men of small capital,

widows, and others, may receive from their savings of wages or profits, regu-

larly deposited and systematically invested in public stocks or otherwise, a

profit proportional to the success of the institution and prosperity of the

country, is highly desirable ;—that similar benevolent institutions have been

eminently successful in other countries, and are now contemplated in Philadel-

phia and New York ;—that they do not expect or desire any benefit or profit

to themselves, other than what is enjoyed by every individual in the commu-
nity, from the success of such a design ;—that they are willing to devote a part

of their time, without reward, to the management of such a charity, and give

the profits of the establishment in due proportion to the depositors ;—that they

desire not to have the authority, but only as above supposed, to receive depos-

its, in sums as small as one dollar, and to divide among the depositors, tlie

profits arising from these funds, invested in the most secure stocks, or from

loans ; and to ensure more effectually these useful ends, they pray that they

may be incorporated into a company by the name of " The Provident Institu-

tion for Savings in the Town of Boston ;" with such immunities, restrictions,

rights and privileges, and duties, as to your Honors may seem meet—and as

in duty bound will ever pray.

[Signed.] WILLIAM PHILLIPS,

JOHN PHILLIPS,

JOHN LOWELL,
RICHARD SULLIVAN,
JAMES SAVAGE,

Dec. 5, 1816. JOSIAH QUINCY, and others.

The " Institution for Savings in the town of Salem and its

vicinity," now known by the more convenient name of the

" Salem Savings Bank," was incorporated, January 29, 1818.

The Institution at Newburyport was established, January 31,

1820, and that at Roxbury, February 22, 1825.
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The present number of savings banks, of which we have

information as being in operation in Massachusetts, is forty-

nine. The whole number whicli have been incorporated is

sixty-two. But many of these were never organized ; and

one, which was in operation, has ceased to exist.

Forty-five institutions, which made returns to the Secretary

of the Commonwealth, of their condition on the last Saturday

of May, 1851, are supposed to be all then in operation. Four

others have since been put into operation, as appears by the

following:

—

List of Savings Banks chartered by the Legislatiire of Massa-

chusetts, 185 L

Name of Bank.
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We subjoin a tabular statement, showing the number of

depositors in savings banks in Massaclinsetts, and the amount

of their deposits in each year since 1834, when returns were

first required by law :

—
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intelligent individuals in our several cnmmnnities, who volun-

tarily undertook to manage them as a charity, for the benefit of

the depositors. The results have been eminently successful.

One institution only, before alluded to, which failed to effect

the object for which it was established, long since ceased to

exist, and another has taken its place.

As the savings banks have not been examined by any board

of commissioners since 1843, the present Commissioners

thought it expedient to visit a large proportion of them

during the past season, in order to become acquainted not only

with their condition, but with their general policy and man-

agement.

The following table shows the location and name of each

savings bank examined by the Commissioners, and the dates

of the examinations. The whole number visited was twenty-

seven :

—

List of Savings Banks visited by the Commissioners, 1851.

Counties.
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Of the "general conduct and condition" of these institu-

tions, we are able to state that they are in a safe " condition"

for depositors, and, in their "general conduct," they are, in

the main, accomplishing the benevolent purposes for which

they were created.

The range of selection for investments, within the limits of

the statutes, is wide, and hence they ditfer in character accord-

ing to the preferences of various boards of investment.

In Great Britain, the deposits of savings banks are invested

in government securities—the policy being to establish confi-

dence in their safety, and, at the same time, to create an attach-

ment in depositors, to the maintenance of the laws and institu-

tions of the country. The wealthier classes, there as Aere,

take a deep interest in them, because, in a wonderful degree,

they diminish the evils of pauperism, and relieve the opulent

classes from heavy pecuniary burdens. The philanthropist

regards them with favor because they tend to promote frugality

and providence in the habits of the people, to improve their

morals, to cherish a sense of personal independence, and to

diffuse numerous blessings through the community. A savings

batik may be regarded as among the best institutions of modern

times, and one which reflects honor upon the age.

In Massachusetts, savings banks were made subjects of gen-

eral statute regulation, by the Act of April 2, 1834. By the

seventh section of that act, modes were prescribed for the

investment of deposits. These were incorporated into the

seventy-eighth section of the thirty-sixth chapter of the Re-

vised Statutes, which is as follows:—" All such sums may be

invested in the stock of any bank, incorporated under the

authority of this Commonwealth, or of the United States, or

may be loaned on interest to any such bank, or may be loaned

on bond or notes, with collateral secmity of the stock of any

of the said banks, at not more than ninety per cent, of its par

value; or they may be invested in the public funds of this

Conmion wealth, or of the United States, or loaned on a pledge

of any of the said funds ; or invested in loans to any county,

or town, in this State, or in mortgages of real estate; pro-

vided, that the whole amount of stock, held by the institution
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at any one time, in any one bank, both by way of investment

and as security for loans, shall not exceed one half of the capi-

tal stock of such bank, and that not more than three quarters of

the whole sum, deposited in the institution, shall be at any

one time invested in mortgages of real estate."

By the seventy-ninth section of the same chapter of the

Revised Statutes, it is provided that " if the moneys, held by

any such corporation, cannot be conveniently invested in any

or all of the modes herein before prescribed, then it shall be

lawful to loan not exceeding one half part of the amount

thereof, on bonds or other personal securities, with at least two

sureties; provided, that the principal and sureties shall all be

citizens of this Commonwealih, and resident therein."

By the Act of March 5, 1841, "all savings banks and insti-

tutions for savings may make loans upon bonds or notes, with

the pledge of ihe stock of any railroad company incorporated

under the authority of this Conmion wealth, the whole amount

of whose capital is actually paid in, such loan not to exceed

eighty-five per centum of the par value of such stock: pro-

vided, that no such loan shall be made upon the stock of any

company whose road or franchise is subject to any mortgage or

pledge ; and provided, further, that no loan shall be made on

any railroad stocks, which stocks shall not, at the time said

loan is made, command at least their par value in the market,

and no such bank or institution shall so loan more than fifty

per cent, of the amount of their deposits."

* In the course of our examinations, we found many invest-

ments which were made contrary to the directions of the fore-

going statutes, by institutions which were incorporated since,

as well as before, the dale of their enactment. We have found,

indeed, but two institutions, all of whose investments were

made strictly in conformity to law. In most instances, these

irregularities were promptly corrected, and notices were given

to the Commissioners, of changes of investments, to conform

to the statutes of the Commonwealth. In a few others, we

learned that the managers of the institutions do not regard the

statutes concerning investments as binding on them, because

their acts of incorporation were granted before those statutes
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were in force. We have taken a different view of the ques-

tion, and have not supposed that any savings bank is exempted

from the obligation to make its investments within the limits

prescribed by the general laws which we have quoted. We
are aware that a contrary opinion is entertained on very respec-

table authority. The act concerning corporations, passed

March 11, 1831, is as follows:—"All acts of incorporation

which shall be passed after the passage of this act, shall, at all

times hereafter, be liable to be amended, altered, or repealed, at

the pleasure of the Legislature, and in the same manner as if

an express provision to that effect were therein contained

;

unless there shall have been inserted, in such act of incorpora-

tion, an express limitation as to the duration of the same."

Certain of the savings banks, whose acts of incorporation

were granted prior to that act, do not consider themselves

bound to observe the statutes for the regulation of investments.

Of the seventeen institutions incorporated prior to the act of

March 11, 1831, four, viz., the "Provident Institution," in

Boston, and those at Salem, Newburyport and Roxbury, were

made perpetual. In the act to incorporate the Provident Insti-

tution in Boston, it is provided " that all deposits of money
received by the said society shall be by the said society used

and improved to the best advantage." The three others above

named, have similar provisions in their several charters. «*

The institution at New Bedford has what is called a perpet-

ual charter, but is, by the terms of it, subject to legislative

control.

The institutions at Lynn, Fall River and Plymouth, were

incorporated for the term of twenty years each. Their char-

ters have been renewed, but they were, from the dates of their

incorporation, expressly subject to the control of the Legisla-

ture.

The " Lowell Institution for Savings" and that at Spring-

field, were incorporated for thirty years, which have not yet

expired. They were made subject to legislative control.

The "Worcester County," at Worcester, Haverhill, "War-

ren," at Charlestown, and Barnstable Institutions, have charters

4
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without limitation of time, but subject to the control of the

Legislature.

The " Salisbury and Amesbury" Institution holds its charter

during the pleasure of the Legislature, and under its control.

One institution, at Taunton, has ceased to exist. An act was

granted for an institution at Gloucester, February 3, 1831, but

it was never organized. The savings banks now existing in

Taunton and Gloucester, were established since March 11,

1831.

It will not be contended, we suppose, that those institutions

which have been incorporated since that date, are exempt from

the obligation to obey the general laws for the government of

savings banks.

It appears, therefore, that of the seventeen institutions incor-

porated prior to March 11, 1831, fifteen are in operation, and

there are but four of these whose acts of incorporation do not

contain express words, subjecting them to the control of the

Legislature. Three of the four have been examined by us, viz.,

the "Provident Institution" at Boston, and those at Salem

and Roxbury. We do not understand that the last named in-

stitution claims to be exempted from legislative control. On

the contrary, when some of its investments were pointed out

by the Commissioners as not in conformity to the general laws,

we were assured that they would be changed.

In the Provident Institution in Boston, and in the Salem

•Savings Bank, there is a very large amount of investments

which are not in conformity to the general laws, and which

were made since their passage. This is true, also, of nearly all

the other institutions which we have examined, as before re-

marked ; but v/e believe the errors of the last mentioned have

very generally been corrected.

We do not propose, at this time, to go into an extended ar-

gument upon the very important legal question involved in

ihe claim of the two largest savings banks in the Common-

wealth, to make their investments according to their own dis-

cretion. We are aware that, by the seventy-first section of the

thirty-sixth chapter of the Revised Statutes, all savings banks

that have been, or shall hereafter be, incorporated under the au-
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thority of this Commonwealth, may exercise the powers and

shall be governed by the rules and subject to the duties, liabil-

ities, and other provisions contained in that chapter, "so far as

the same shall be consistent with the provisions of their re-

spective charters."

The statutes regulating investments are general,—applicable

to all similar institutions,—intended to protect and promote the

interests of depositors,—divesting the trustees of no rights of

property,—and desirable checks and safeguards upon every

ground of policy ; aud it is not readily perceived wherein they

are inconsistent with the provisions of the charter of any sa-

vings bank, or injurious to the objects of those institutions.

The Commissioners recognize the correctness of the opinion,

that the acts of the Leai^^lature, constitutionally organized, are

to be presumed constitutional.

We have stated the facts in these cases, in order that the

bearings of the question may be clearly seen ;
and have con-

tented ourselves with the expression of an opinion adverse to

the views entertained by the highly intelligent managers of the

institutions to which we have made particular reference.

The statute regulations concerning investments, it has been

remarked, are merely directory. They hold out no penalty for

their violation, and there is no specific forfeiture, except in the

case of a violation of the charter.

The character of the institutions particularly mentioned as

departing from the restrictions of the statutes, is so highly re-

spectable, that their example is prejudicial to other institutions;

and some, having been misled by it, have not regarded the law,

not being aware that the practices of the elder institutions are

attempted to be justified by the supposed exclusive privileges

of their charters.

Besides, we apprehend that the tendency of a disregard of

the law will be to weaken public confidence in institutions so

deservedly popular. We do not doubt that legislation on the

subject of investments, has created a general and well founded

belief that the deposits in all savings banks are subject to the

regulations of the statutes, and not to the exclusive control of

any board of trustees. In reference to a state of things when
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these institutions, exercising an unqualified right to receive an

unlimited amount of deposits, shall have absorbed so large an

amount of capital as to possess a greatly increased power to

affect the financial affairs of the community, it becomes a

matter of grave importance to consider the policy of permitting

such institutions, however worthy their objects, to grow up

among us, created hij and yet claiming to be, in a very impor-

tant point, above the law. Depositors have a right to presume

that all savings banks are subjects of general legislative regu-

lation, from the conduct of the institutions themselves. They

observe tl^e law in most particulars, perhaps in all, except that

part which regulates investments. They make the returns re-

quired by law for the information of the Legislature. They

conform to it in other particulars. There is an apparent incon-

sistency, therefore, in conforming to the statute in some re-

spects, and in disregarding it in others, which may mislead de-

positors, who may suppose all their rights, without exception,

are under the protection of the government. We may with

propriety here remark, as another proof of their respect for the

law, that the managers of all the institutions for savings which

we have visited, have willingly and promptly submitted all

their proceedings to the scrutiny of the Commissioners, whose

authority to examine them is derived from statutes passed since

their incorporation.

In noticing the rapid increase of deposits in savings banks,

especially duiing the last year, we remark it, as an interesting

fact, that a very considerable amount of that increase was de-

rived from remittances of gold from California, made by indi-

viduals to their families and' friends at home, or brought by

them on tl)eir return, as the fruit of their successful enterprise.

Among the investments of saving banks, which we have re-

garded as unauthorized by our statutes, may be enumerated the

following :—Loans to parties not citizens or resident in this

Commonwealth ;
to cities and other corporations without the

state ;
investments in securities of the states of Maine, Penn-

sylvania, and Ohio; loans to corporations within the Common-

wealth, not permitted by the statutes,—also, to parishes, school

districts and fire districts; investments in railroads and in rail-
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road bonds within and without the state ; in bank stock in an-

other state; loans on collateral security not of the description

permitted by statute. We have also noticed, occasionally, an

excess of loan on collateral securities authorized by law, but

beyond the percentage allowed by it.

In this connection, we notice the recent introduction of a

system of banking into some of our savings institutions, by

discounting business paper with endorsers, instead of sureties,

on short terms of time,—and the purchase of drafts and bills of

exchange, payable beyond the limits of the Commonwealth.

One institution has adopted the practice of charging exchange,

after the manner of banks of circulation ; and in one we found

the singular practice of charging interest for the forbearance of

interest,—regarding the interest as if discounted at the time of

the loan.

In those institutions which have adopted the practice of pur-

chasing business paper with endorsers, interest is very gener-

ally taken in advance on their loans, which materially enhances

the profits of the institution. We have not supposed that this

new system of banking, by savings institutions, was justified

either by the letter or spirit of the law; certainly not by the

former, because the form and nature of the security is fre-

quently exceptionable
; and, if consistent with the object of

savings institutions and the spirit of the law regulating them,

the advantages of the practice have been entirely overlooked or

neglected by the managers of all of them, until within a few

years, and now they are confined to a few only. And we are

not quite sure that the practice is not virtually an infringement

upon privileges, for the exercise of which, other institutions

pay a heavy tax to the Commonwealth.

This mode of swelling the profits of savings banks, with no

corresponding increase of dividends, promotes the accumulation

of a very large surplus of profits to be divided every fifth year

to those whose circumstances do not compel a withdrawal of

their deposits. And the result is, that persons who are regarded

as wealthy, make deposits in savings banks to the extent of

the legal limits, for the very purpose of accumulation, and of

availing themselves of a share in the surplus profits every fifth
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year. The act, requiring all deposits over $500 to be taxed,

may correct this evil in part, but it is not to be concealed that

the law in this particular may be easily evaded.

There is also a limitation by law of the amount of deposits

which any individual can make. Bnt the design of this law is

easily defeated by making the deposit in the names of other

members of the family or of friends of the depositor, or by

making deposits in several institutions. Perhaps no legal pro-

vision can precisely define who shall or who shall not be enti-

tled to the benefits of the institution. The French law has

been, that no person shall have more than one deposit account

in the same savings bank or in different savings banks, under

pain of losing the interest on the total amount of the sums de-

posited. In England, aside from the limitation of the amount al-

lowed to be deposited by any one person,—similar to our own

law,— it has not been found practicable to correct the evil, ex-

cept by the exercise of a discretionary power of declining to

receive deposits tendered by persons whose station or circum-

stances in life appeared to be above those contemplated by the

spirit of the acts of Parliament.

Many of the savings banks pay dividends of four per cent,

annually ; a large number pay five per cent. ; and by the last

returns, it appears that four pay at the rate of six per cent. An
increase of the dividends, so as to approach nearly to the earn-

ings of the bank, would be in conformity to the spirit of the

law,—which requires the income or profits of all deposits to be

divided among the depositors in just proportions, with a deduc-

tion of all reasonable expenses incurred in the management

thereof. A systematic reservation of a large share of the profits

to be added to the surplus, semiannually, while it may induce

some to allow their deposits to remain, to be entitled to its ad-

vantages, (and those of a class for whom the institution was

designed,) presents inducements to others, of the wealthier

classes, to make deposits in order to receive the extra dividend;

and when we consider that this surplus of profits is made up,

necessarily in part, of the earnings of those deposits which

were withdrawn from necessity, and at times which operated

as a forfeiture of a part of their profits,—we cannot avoid the
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conclusion that the present operation of the system is ineqnita-

ble npon the just claims of that class of persons for whom sav-

ings batiks were designed. /
The Commissioners find no cause to recommend a repeal of

any of the existing restrictions npon investments. Some of our

best managed and most successful institutions find no difficulty

in makuig them within the prescribed limits. They cannot,

of course, all be made, as in England, in government securi-

ties, even if it were desirable ; but we believe they can be

made, with great safety, in some one of the modes specified in

our laws, and while they may be thus made, with a reasona-

ble expectation of fair profits, they would, at the same time,

serve to attach our citizens to the support of our institutions

and the maintenance of public order.

Upon the completion of the examination of all the savings

banks, which may be accomplished in the course of the coming

year, the Commissioners will be better able to present all the

facts important to be taken into consideration before recom-

mending any special legislation respecting these institutions.

A more extended and careful observation of their operations

will contribute to the maturity of opinions which may be con-

firmed by an experience of their results. ^
We have devoted much space to a presentation of such facts

and views as have been disclosed in the ordinary discharge of

our duty, because we have thought it desirable that the Legis-

lature should be apprised of them, as preliminary to any further

legislation on the subject. Legislation relating to savings banks

has not been frequent. Great confidence has been reposed in

the integrity and ability of their managers. The services of

trustees have been rendered gratuitously. The committees of

investment are not permitted to be borrowers. But it has

sometimes been found to be true, in the foundation of benev-

olent and other institutions like them, that the zeal of philan-

thropic individuals, if successful in forming and starting them,

has not always been sufficient to ensure a constant and regular

attention to the workings of the system, which is indis])ensa-

bly necessary to their usefulness and prosperity. Laws suited

to their infancy are not adapted to their more mature age.
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The Legislature should watch over them with great vigilance,

and such general regulations should be adopted, from time to

time, as changes of circumstances may imperatively require for

the public good.

The Commissioners, under the act by which they were ap-

pointed, have power to appoint a clerk of their board, when-

ever the public good may, in their opinion, demand it. They
have recently made such an appointment, for a limited time,

believing that it was required by the public interest. In com-

pliance with the statute, the Commissioners have also taken

measures to preserve, in a permanent form, a full record of their

proceedings, including a statement of the condition of each

bank visited by them. These, we apprehend, may be found

of very great utility, not only in facilitating the discharge of

our own duties, but also as a means of illustrating the practical

operation of our banking system, for the use of the Legislature,

or of any future Board of Commissioners.

In conclusion, if, in a review of the " general conduct and

condition" of our banking institutions, the strictures which we

have felt it to be our duty to make, may seem to have been ex-

pressed, occasionally, in a tone of complaint and remonstrance,

it should be borne in mind that we have given willing testi-

mony to the fidelity and intelligence with which they have

generally been managed. It will also, we think, readily be

conceded, that the point of time when those institutions, under

the privileges granted to them by the laws of the Common-

wealth, are enjoying the highest degree of prosperity, is the

most favorable to require their rigid observance of all legal re-

strictions, in order to promote their own important interests;

and it is also at such a period, that a departure from true bank-

ing principles would be most hazardous to those great interests

of the community which banking institutions were created to

promote.

SOLOMON LINCOLN,

PETER T. HOMER,

SAMUEL PHILLIPS.

Boston, December 29, 1851.






















