
By Mr. Sherman of Somerville (b} r request), petition of John E.
Hannigan and Frederick W. Mansfield for establishment of an appel-
late court, relative to its jurisdiction and authorizing appeals there-
from to the Supreme Judicial Court. The Judiciary.

In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act providing for an appellate court, estab-

lishing ITS JURISDICTION AND PROVIDING FOR APPEALS

THEREFROM TO THE SUPREME JUDICIAL COURT.

Be it enacted by the Senate and House of Repre-
sentatives in General Court assembled, and by the
authority of the same, as follotvs:

1 Section I. The General Laws are hereby amended
2 by inserting after chapter two hundred and eleven
3 the following new chapter:

4

The Appellate Court.o

6 Section 1. The appellate court shall consist of
7 one chief justice and five associate justices.
8 Section 2. Sessions of said court shall be held by
9 three justices in each of the divisions established by

10 section five. The chief justice shall assign three
11 justices to sit in each division for definite or indefi-
-12 nite periods and may from time to time revoke such
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assignments and make new assignments. He shall
act as presiding justice of the division in which he
for the time being is sitting, and shall designate a
justice assigned to the division in which he is not
sitting, as presiding justice thereof. Any such
designation as presiding justice shall expire when the
chief justice sits in the division in which he has
designated a presiding justice, and the chief justice
may from time to time revoke any such designation,
and designate another justice as presiding justice.
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23 Section 3. Said court shall have exclusive appel-
late jurisdiction in the following matters:24

25 1. Exceptions, appeals and reports from the su-
perior court at law, in equity, in proceedings under
chapters seventy-nine, eighty, eighty A and one
hundred and fifty-two and in criminal cases, except
the following matters as to which the supreme judi-
cial court shall have exclusive appellate jurisdiction:

26
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(a) Capital cases.31
32 (6) Cases arising upon appeals in the superior

court from state officers, boards and commissions.33
34 (c) Petitions in the superior court for writs of

mandamus.35
(d) All special statutory proceedings in the su-

perior court not hereinbefore enumerated.
36
37

2. Exceptions and appeals from the land court.38
3. Exceptions and appeals from probate courts.39
4. Appeals from appellate divisions of the district

courts as provided in section one hundred and nine
of chapter two hundred and thirty-one.

40
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42
Section J+. There shall be an appeal from said

court to the full bench of the supreme judicial court
in civil and criminal cases and proceedings as follows:

43
44
45

1. As of right from a decision involving the con-46



1939.] No. 1355.HOUSE

47 struction of the constitution of the United States or
48 of the commonwealth.
49 2. As of right from a decision finally disposing of
50 a case or proceeding or granting a new trial where
51 there is a divided opinion in the appellate court.
52 3. As of right from a decision granting a new trial
53 where the party against whom the decision was made
54 stipulates that in the event the decision is affirmed
55 the case or proceeding shall be finally determined
56 against him
57 4. Where (a) the appellate court within
58 days after rendering its decision, or (6) a justice of
59 the supreme judicial court, after hearing, upon an
60 application filed in said court for the county in
61 which the action is pending or for Suffolk county
62 within days after notice of the decision of
63 the appellate division, certifies that one or more of
64 the questions of law presented should be determined
65 by the full bench of the supreme judicial court.
66 Claims of appeal shall be filed in the office of the
67 clerk of the division of the appellate court in which
68 its decision was filed within days after
69 notice of the decision of the appellate division. The
70 appeal shall not remove the cause, but only the
71 question or questions to be determined. The com-
-72 pletion of such appeal shall be in accordance with
73 section one hundred and thirty-five of chapter two
74 hundred and thirty-one. The expense of the prepa-
-75 ration of the necessary papers and copies of papers
76 and their transmission, and the entry fee in the
77 supreme judicial court, shall be taxed in the bill of
78 costs of the prevailing party, if paid by him. Sec-
-79 tion twenty-five of chapter two hundred and sixty-
-80 one shall apply to such appealed cases. If the appel-
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hint fails duly to perfect the appeal or to enter the
same in the supreme judicial court, the division of
the appellate court in which the claim of appeal was
filed may upon application of an adverse party, and
after notice to all persons interested, order the
appeal vacated and the decision appealed from
affirmed.
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Section 5. Said court shall for administrative pur-
poses be divided into an eastern division, sitting for
the counties of Suffolk, Middlesex, Essex, Norfolk,
Plymouth, Bristol, Barnstable, Dukes County and
Nantucket, and a western division, sitting for the
counties of Worcester, Hampden, Hampshire, Frank-
lin and Berkshire. Appeals from the counties for
which each division sits shall be entered in the
clerk’s office of that division, but in order to remedy
or prevent congestion of business in the eastern divi-
sion cases and proceedings pending therein, as may
be necessary, shall by order of the chief justice be
heard in the western division.
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Section 6. The eastern division of said court shall

ordinarily sit at Boston, and the western division
thereof shall ordinarily sit at Springfield; but either
division, by order of the chief justice, may be required
to sit at any other county seat, and said chief justice,
when he is of opinion that it will be more convenient,
may, instead of ordering that cases and proceedings
pending in the eastern division be heard in the
western division, by order, require the justices of
the western division to sit as an additional session
in any county in the eastern division.
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Section 7. The chief justice of said court shall
receive a salary of thirteen thousand five hundred
dollars, and each associate justice a salary of twelve
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thousand five hundred dollars. All such salaries,
and all expenses of said court, except for real estate,
rentals, and court-room and office equipment, shall
be paid by the commonwealth.
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Section S. A majority of the justices of said court
shall appoint a clerk, and such assistant clerks,
stenographers, court officers and other assistants as
they deem necessary, and may fix their salaries; pro-
vided, that the total amount appropriated, in ac-
cordance with law, for the compensation of the
officers and assistants of said court during any period
of time, shall not during such period be exceeded.
The chief justice shall assign all such officers and
assistants to the eastern or western division for a
definite or indefinite period, and may revoke such
assignments, and make new assignments.
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Section 9. The counties of Suffolk and Hampden
shall each provide a suitable and suitably equipped
court-room and clerk’s office for the eastern and
western division, respectively, of said court, and
such other suitable and suitably equipped quarters
as may be necessary for the justices, stenographers,
officers and other assistants thereof. Each of the
other counties shall, when necessary, provide suitable
facilities at the county seat for a session of said court.
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Section 10. In the event of the illness, disability

or absence of a justice, including the chief justice or
presiding justice, two justices may hold a session of
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said court in either division. In such case, if there
is a division of opinion, the justice not sitting may
participate in the decision.
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Section 2. Chapter two hundred and seventy-
nine of the General Laws is hereby amended bv

1
o
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inserting after section four A, as appearing in the
Tercentenary Edition, the two following new sec-
tions :

3

4
o

Section 48. Within days after the im-
position of a sentence of imprisonment for not less
than six months, the defendant may appeal to the
appellate court from the sentence only by filing a
claim of appeal with the clerk of the superior court.
The clerk of said court shall forthwith prepare and
transmit to the proper division of the appellate court
five copies of the indictment or complaint and a
brief statement showing whether the defendant was
convicted after a plea of guilty or after a trial, the
length of the trial, the counts upon which the de-
fendant was convicted and the action taken upon
the remaining counts, if any, and, in cases which
came before the superior court upon appeal from a
district court, the sentence imposed by the district
court. Such appeal shall be entered and heard
whether or not the case comes to the appellate divi-
sion also on questions of law upon exceptions, appeal
or report. Such appeal shall vacate the sentence,
and the appellate court, acting through the division
thereof, which hears the appeal, shall impose a new
sentence.
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Section 4C. At the hearing on such appeal the
court shall receive the recommendations of the dis-
trict attorney, and the probation officer, and shall
be fully informed as to the past criminal record, if
any, of the defendant, the number of times that he
has been placed on probation or received a suspended
sentence or had a prosecution against him placed on
file, and as to his age and general circumstances, in-
cluding the number and situation of his dependents,
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37 if any. The appellate court shall hear the defend-
-38 ant’s attorney, may question the defendant person-
-39 ally, may hear a statement by him, may examine a
40 transcript of the testimony at the trial, and
41 agreement of the parties may receive an agreed
42 statement, oral or in writing, of all or any of such
43 evidence.
44 All of the facts which the court is hereby required
45 to obtain are hereby made competent on the ques-
-46 tion of sentence and the court may accept records
47 from the commission on probation or from the office
48 of the registrar of motor vehicles in lieu of the
49 original records or certified copies thereof.

1 Section 3. So much of this act as requires the
2 making of appropriations and allotments for the
3 appellate court shall take effect upon its passage.
4 So much thereof as relates to the appointment of
5 justices and other appointments and to the provid-
-6 ing and furnishing of quarters for said court, shall
7 take effect on August first in the current year. In
8 all other respects this act shall take effect on Janu-
-9 ary second, nineteen hundred and forty.




