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REPORT OF THE DEPARTMENT OF PUBLIC
HEALTH RELATIVE TO THE USE OF
CERTAIN DAMS AND LIKE STRUCTURES
IN THE TOWN OF TYNGSBOROUGH.

January 18, 1939.

To the General Court of Massachusetts
The Department of Public Health, acting under author-

ity of chapter 81 of the Resolves of the year 1938, has
investigated relative to the use of certain dams and like
structures in the town of Tyngsborough and herewith
submits the results of that investigation, together with
recommendations for such improvements as appear to be
necessary or advisable.

The resolve is as follow

Resolved, That the department of public health is hereby author-
ized and directed to make an investigation of dams, dikes and other
structures on any stream in the town of Tyngsborough, with a view
to determining whether the use of any such structure is causing any
insanitary condition on the property of Notre Dame Academy in
said town, and to make such recommendations as may be necessary
or advisable to remedy any such condition. Said department shall
report to the general court the results of its investigation and its
recommendations, if any, together with drafts of legislation neces-
sary to carry its recommendations into effect, by filing the same with
the clerk of the house of representatives on or before the first Wednes-
day of December in the current year. Approved June 29, 1938.

The results of the investigation show that the only
stream in the town of Tyngsborough which might affect
the property of Notre Dame Academy is Bridge Meadow
Brook, a tributary of the Merrimack River, having a
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drainage area above its mouth of about 7.2 square miles.
Two artificial ponds, locally known as the Upper and
Lower Upton Mill Ponds, are located on this brook in the
town of Tyngsborough.

The lower of these ponds, known as the Lower Upton
Mill Pond, is formed by a dam located just below the
highway bridge at Dunstable Road in the village of
Tyngsborough. The upper pond, known as the Upper
Upton Mill Pond, is formed by a dam located about 900
feet above the dam of the lower pond. The elevation of
the upper pond is normally about 6 feet higher than
the lower pond. Part of the property of Notre Dame
Academy is located on the upper pond.

These ponds, so far as could be ascertained, were
originally impounded for water power purposes for mills
located near the site of the lower dam; the earliest ref-
erence to these mills is in a deed dated 1728. An examina-
tion of the files of the Registry of Deeds of Middlesex
County in the city of Lowell and historical records shows
that these mills, at various times, were used as grist-
mills and sawmills, and that in 1815, in one of the mills,
the occupation of wool-carding was carried on. In more
recent years this mill was used as a box shop. In 1931
the mill buildings and land east of Dunstable Road were
acquired by the county in connection with the construc-
tion of the new Tyngsborough bridge and approach, and
the mill buildings were demolished. Under present
conditions, the lower pond no longer has any commercial
use, but the upper pond is used for the harvesting of ice
by the Tyngsboro Ice Company, which maintains an ice
house adjacent to the upper dam, and is also used by
Notre Dame Academy for bathing and boating.

The present owner of the upper pond and privileges is
Alexina Desmarais according to a deed dated December
31, 1932, duly recorded in the Middlesex County Registry
of Deeds at Lowell, Book 880, page 189. The lands thus
acquired in the upper pond are shown on a plan entitled
"Plan of Land in Tyngsboro, Mass., surveyed for the
Heirs of John G. Upton, December 1899, Scale 100 feet
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to an inch.” This plan is on file in the Registry of Deeds
in Plan Book No. 16, page 14.

The land of Notre Dame Academy was acquired in the
name of St. Patrick’s Female Academy on October 23,
1908, and the deed isrecorded at the Registry of Deeds in
Book 425, page 377. The title to this land has been
registered by the Land Court (Certificate No. 3656,
North Middlesex District). The registration is subject
to “any fiowage rights under a deed given by George F.
Richardson et al. to Orrin Fitzgerald, Jr., dated March 27,
1891, duly recorded in Book 222, Page 399, so far as in
force and applicable at date of original decree.” (August
7,1928, date of original decree.)

The deed herein referred to was subject to “a right
given by us to flow the space enclosed within the red lines
on said plan.”

This latter plan is in Plan Book No. 6, Plan No. 23, in
the Registry of Deeds.

On the plan prepared for the heirs of John G. Upton,
this fiowage line was apparently incorrectly shown as
a property line. There appears to be no record showing
to whom Richardson granted these fiowage rights on the
land now occupied by Notre Dame Academy, and the
questionable right of the present owner of the upper pond
to exercise these rights probably accounts for the word-
ing— “any fiowage rights ... so far as in force and
applicable at date of original decree” contained in the
Land Court registration.

Chapter 81 of the Resolves of 1938 specifically directs
that the Department shall investigate “with a view
to determining whether the use of any such structure
(dams and dikes) is causing any insanitary condition on
the property of Notre Dame Academy. . .

yj

The results of the examination, including the results
of bacterial examinations and chemical analyses of the
samples of the water collected from the upper pond during
the period of the investigation, failed to show any direct
sources of pollution to this pond except that which might
be washed over the surface of the ground from land used
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in the ordinary methods of agriculture. The results of
the bacterial examinations show that the quality of the
water compares favorably with the quality of other water
used for bathing and other forms of recreation. The re-
sults of the chemical analyses and microscopical examina-
tions show that the water contained a considerable number
of microscopic organisms and that the water was highly
colored.

Due to the shallowness of the pond, which averages
only about 4 feet at high water, and the presence of
aquatic plants, the pond is not well adapted for the use of
motor boats.

The water of the pond at no time during the investiga-
tion was reduced sufficiently in elevation to cause insani-
tary conditions. The high elevation of the water in the
pond, above the crest of the dam, may have been due in
part to the excessive rainfalls which prevailed during the
period of this investigation, especially during the months
of July and September. Under normal dry weather con-
ditions the elevation of water in the pond may be only
slightly above that of the dam crest, and it is possible
that, by operation of the control works, the water in this
pond may be reduced at times in elevation sufficiently to
expose areas of the bottom, thus causing objectionable
conditions from odors emanating from decaying vegeta-
tion and mud deposits.

So far as can be ascertained by the Department, a person
may erect a water mill and dam for himself over a non-
navigable stream, and the height to which the water may
be raised and the period of detention is determined by the
rights acquired by the owner of the privilege. These
rights may be determined, in case of litigation, by jury,
and provisions of law also provide that the owner of over-
flowed or injured land may petition for damages within
three years to the Superior Court of the county.

The decision in the case of Lovell Fames v. The New
England Worsted Company, 52 Mass. 570, is to the effect
that
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... If the damage done be of such a nature as to amount to a
nuisance, either public or private, the party injured has his remedy
at law. If it is not a nuisance, it is damnum absque injuria, which
such owner suffers in common with owners of real estate generally
so situated.

The Department knows no other redress, in cases where
the drawing down of water causes objectionable conditions
to abutting property, except through the acquisition of
the water rights of property involved, but the Department
has, in similar cases, recommended that consideration be
given to the prosecution of the offending party under the
nuisance provisions of chapter 111 of the General Laws.

The attention of the Department has on numerous
occasions been called to objectionable conditions, due to
the drawing down of water in mill ponds, and investiga-
tions by the Department in some instances indicated that
such drawing down of the water was not necessary in the
exercise of the proper operation of the water right. A
legislative investigation relative to such a matter was
made by the Department with the Metropolitan District
Commission under chapter 20 of the Resolves of 1931 in
connection with the drawing down of the water in the
Charles River at the dam near Moody Street at Waltham,
the report of which was published as House Document
No. 158 of the year 1932. A similar investigation in con-
nection with the drawing down of water in Lake Quinsiga-
mond in Worcester was made by the Department with
the Department of Public Works, and reported in Senate
Document No. 100 of the year 1935, as directed by chap-
ter 32 of the Resolves of 1934.

Recommendations.
Although no insanitary conditions were found on the

premises of the Notre Dame Academy in Tyngsborough
during the investigation under chapter 81 of the Resolves
of 1938, it is possible that the elevation of the water of the
Upper Mill Pond on Bridge Meadow Brook may at times
be lowered sufficiently to expose areas of the bottom, thus
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causing objectionable conditions from odors emanating

from decaying vegetable and mud deposits To centml

such conditions the Department recommends that legisla-

tion similar to that in the appended draft be enacted.

PAUL J. JAKMAUH, M.D.
Commissioner of Public Health.

JAMES L. TIGHE,
CHARLES F. LYNCH, M.D.,

RICHARD P. STRONG, M.D,
FRANCIS H. LALLY, M.D,

RICHARD M. SMITH, M.D,

GEORGE D. DALTON, M.D,
Public Health Council
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In the Year One Thousand Nine Hundred and Thirty-Nine.

An Act relative to the regulation of the drawing

OF WATER FROM MILL PONDS IN THE COMMONWEALTH

OF MASSACHUSETTS.

Be it enacted hy the Senate and House of Repre-
sentatives in General Court assembled, and hy the
authority of the same, as follows:

1 Section 1. Whenever, during the months of June,
2 July, August and September in any year, the level of
3 the water in any mill pond or reservoir in the common-
-4 wealth of Massachusetts is drawn to such elevation as,
5 in the opinion of the commissioner of public health,
6 may unfavorably affect the public health, comfort and
7 convenience, said commissioner of public health is
8 hereby authorized to limit the drawing down of the
9 water from said pond; provided, that no such order

10 shall be made which shall reduce the amount of water
11 required to be allowed to flow from said pond or
12 reservoir under any contract or agreement existing
13 at the date of the passage of this act, so long as such
14 contract or agreement is in force and against the
15 objection of the person or corporation having such
16 contract rights. Any such order shall specify the
17 period within which the drawing of the water is

PROPOSED LEGISLATION.
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18 limited, and may be revoked by said commissioner of
19 health whenever in his opinion such limitation may
20 properly be removed.

1 Section 2. If and in so far as the provisions of this
2 act, or any authority granted thereunder, may result
3 in an appropriation of the property of any person or
4 corporation for which compensation is required under
5 the constitution, such person or corporation may re-

-6 cover damages therefor from the commonwealth undeV
7 chapter seventy-nine of the General Laws, and all
8 proceedings in relation to or growing out of the same
9 shall conform to the provisions of the said chapter

10 seventy-nine, except that any petition for the assess-
-11 ment of damages may be filed within two years after
12 the effective date of the order but not later. The
13 amount of damages so recovered shall be paid by the
14 cities or towns in which the mill pond or reservoir is
15 located, and the amount of such reimbursement shall
16 be assessed, collected and paid over to the state treas-
-17 urer by the said municipalities in the same manner and
18 at the,same time as the state tax.

1 Section 3. The supreme judicial court and the
2 superior court shall each have jurisdiction to restrain
3 any violation of any order under section one limiting
4 the drawing down of the water in any said ponds or

5 reservoirs.

1 Section 4. This act shall take effect upon its
2 passage.
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Office of Division of Sanitary Engineering,
Department of Public Health, Room 511 A, State House,

Boston, Mass., January 18, 1939.

To Paul J. Jakmauh, M.D., Commissioner of Public Health.
Sib : Herewith is submitted a report relative to the

use of certain dams and like structures in the town of
Tyngsborough.

REPORT.
Chapter 81 of the Resolves of 1938 specifically provides

that the investigation be limited to “dams, dikes and other
structures on any stream in the town of Tyngsborough,
with a view to determining whether the use of any such
structure is causing an insanitary condition on the prop-
erty of Notre Dame Academy in said town. . .

.”

The investigation shows that there is only one stream
in the town of Tyngsborough likely to cause any insani-
tary condition on the property of Notre Dame Academy.
This stream is known locally and on the United States
government topographical maps as Bridge Meadow Brook,
and is a tributary of the Merrimack River. Accordingly,
the investigation was limited to this stream.

No appropriations were made available under chapter
81 of the Resolves of 1938 to finance an investigation;
therefore the services of the Federal Public Works Progress
Administration were utilized as a part of a project carried
out under the sponsorship of this Department and financed
in part as authorized under the provisions of chapter 25
of the Resolves of 1938.

Drainage Abea.
The drainage area of Bridge Meadow Brook comprises

about 7.2 square miles and includes parts of the towns of

ENGINEER’S REPORT.
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Westford, Tyngsborough and Dunstable. This brook has
its outlet into the Merrimack River at the village of
Tyngsborough, and at the time of the recent examination
there were two artificial ponds on this brook, both in the
town of Tyngsborough, one known as the lower pond,
located at Dunstable Road, and the other known as the
upper pond, formed by a dam some 900 feet above the
lower pond dam. The difference in elevation between the
crests of the spillways of the upper and lower dams is
about 6 feet.

Of the total drainage area of Bridge Meadow Brook,
60.7 per cent is located in the town of Tyngsborough,
26.1 per cent in the town of Dunstable, and 13.2 per cent
in the town of Westford.

The following table shows the land use of this drainage
area as deduced by a cultural survey made by the person-
nel of the Federal Works Progress Administration (Project
No. 13684) under the sponsorship of the Massachusetts
State Planning Board;

Land Use of Drainage Area.
[Square miles.]

Cultivated
Town. Lands and Pastures. ; Woodlands. Total.

Orchards.

Dunstable ..... .2 .4 1.2 1.9
Tyngsborough .... .5 .7 3.1 4.3

Westford ..... .2 - .8 .9

Total .9 1.1 5.1 7.1
Percentage of total area 12.8 16.0 71.2 100.0

There is an estimated population of about 240 persons
residing on the drainage area of Bridge Meadow Brook, or
equivalent to about 34 persons per square mile. There are
65 structures located on the drainage area, of which 60
are residences or farms and the remainder churches, stores
and public buildings. Of the total number of structures
on this drainage area, 7 per cent are located in the town
of Westford, 17 per cent in Dunstable, and 76 per cent in
Tyngsborough.
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There are no municipal sewerage systems in any of the
towns on the drainage area, and it is the practice to dis-
pose of the sewage from residences and other buildings on
the drainage area in the ground by means of privies, cess-
pools or other rural sewage disposal works. No instances
were noted of the overflow or direct discharge of sewage
or other waste into Bridge Meadow Brook, but this brook,
like similar streams in rural districts, was exposed to
pollution by the run-off from lands used in the ordinary
methods of agriculture.

Upton Ponds
The two artificial ponds herein referred to are known

locally as the Upper and Lower Upton Mill Ponds, and
were impounded for water power purposes; a deed as early
as 1728 mentions mills at the site of the lower dam. In
subsequent years these mills consisted of a gristmill, saw-
mills, carding mill and box shop. The mill buildings
were demolished when the land east of Dunstable Road
was acquired by Middlesex County in 1931, in connection
with the construction of the new Tyngsborough bridge
and approach. At the time of the recent examination, the
lower pond was not being used commercially. This pond
has a water surface of 3.2 acres and a capacity of 5.4
million gallons.

The upper pond has been acquired by Alexina Des-
marais for the harvesting of ice by the Tyngsboro Ice
Company which maintains an ice house adjacent to the
upper dam. Because of the commercial and recreational
uses of the upper pond, and its relation to Notre Dame
Academy, it will be discussed in considerable detail in
this report.

The upper pond has a water surface of some 87.9 acres
and a capacity of about 114.1 million gallons. The dam
impounding this pond is an earth-filled structure in which
is constructed a spillway of rubble masonry 18.5 feet long,
5 feet wide, with a crest elevation of 120.18 above mean
sea level. Provisions are made in this spillway for the
installation of flashboards, and there are two 2-foot by
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2-foot culverts with gate control for lowering the water to
elevation 113.68 when necessary. A survey made under
the direction of this Division shows that the area and
capacity of this pond, at various elevations, are as shown
in the following table:

Area and Capacity of Upper Mill Pond.

Elevation (Mean Sea Level). Area (Acres).

123 87.87 114.12

122 79.28 86.82

121.18 (top of removable flashboard) , . . 71.40 66.00

121 69.41 62.54

120.18 (crest of dam, timber sill) .... 60 00 44.90

120 57.51 41.82

119 47.66 24.64

118 30.96 11.80

117 17.41 3.90

]l6 2.95 0.57

115.68 (top of gate openings) ..... 1.40 0.30

115 0.24 0.05

114 0.04 0.01

113.68 (bottom of gate openings) .... 0.03

113 0.01
112 - 0

An examination of the above table will show that the
upper pond is very shallow, 20 per cent of the area having
a^ depth of 6 feet or more, 46 per cent of the area having
a depth of only 3 to 6 feet, and 25 per cent having a depth
of only 1 to 3 feet at high-water elevation.

Soundings made under the direction of this Division
showed that there were no deep deposits of mud, the
maximum depth of mud found being only 3 to 4 feet, while
in general, such deposits averaged only about 0.5 of a foot.
However, considerable areas of the pond had extensive
growths of aquatic plants.
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Operation of Upper Pond.
An interview with Mr. Desmarais, who operates the ice

house on the upper pond, shows that it is his practice to
install a 1-foot flashboard on the crest of the dam each
fall and to remove the same in the early spring. This
practice is to permit sufficient depth of water over the
weeds for the formation of ice which will be free from
weeds. Mr. Desmarais further stated that the gates for
lowering the water in the pond are never opened during
the summer months, and that the elevation of the pond
during those months is maintained at about 120.18, which
is the elevation of the crest of the spillway. During the
recent investigation the elevation of this pond varied from
120.42 to 121.67. The following table shows the elevation
of the water of the upper pond at various times during the
period of this investigation:

ni _p ElevationUATE- (Mean Sea Level).

1938.
August 2 121.67
August 9 121.04
August 16 120.83
August 23 120.78
August 30 120.67
September 14 120.83
October 24 120.42

Use of Upper Pond for Recreational Purposes.

Some 3.4 acres of the land of Notre Dame Academy
are flowed by the upper pond at high water, forming a
shore line on the property of about 1,400 feet. A portion
of this shore has been developed as a bathing beach with
a pier, float and facilities for boating. The academy
authorities stated, at the time of an interview, that the
lowering of the water of the pond at times has affected the
bathing conditions at their beach, and interfered with the
operation of their motor boat.
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High-Water Mark of Upper Pond.
No description was found in any of the deeds examined

of high-water marks in either the upper or lower pond,
although mention was made of the established high-water
mark of the upper pond in some deeds. On maps in the
Middlesex County Registry of Deeds, in Lowell, the flow-
age line of the upper pond is shown passing through
certain stone bounds. These bounds were located by the
engineers engaged under the supervision of this Division,
and they were found to extend to various heights above
the surface of the ground, but the elevation of the ground
at each bound, with one exception, did not vary more
than about 0.4 of a foot. The average elevation of the
ground at these bounds is 123.0 mean sea level. The flow
line on these maps also extended to approximately the
edge of Ship Timber Road, so called, near the Notre Dame
Academy bathing beach. Elevation 123.2 is the lowest
point in Ship Timber Road in this vicinity. Early maps
and historical records show that Ship Timber Road was a
main highway and used extensively, which would indicate
that any flowage rights did not extend over the road.
In view of these circumstances it appears reasonable to
assume that the flowage line of the upper pond is approxi-
mately at elevation 123.0 above mean sea level.

Flowage Rights.

As a part of the investigation an exhaustive search was
made of the records in the Registry of Deeds, Middlesex
County, in the city of Unwell. The results of this search
show that in 1856 John G. Upton had acquired the mills,
the lower pond and land underlying, both the lower and
upper dams, and the right to flow a tract of about ten
acres above the upper dam. In addition, Upton, as
owner of the mills, succeeded to whatever rights of flowage
previous owners of the mills had enjoyed above the upper
dam. That such rights existed is certain because in
several old deeds of lands above the upper dam there is
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reference to flowage rights belonging to the owners of the
mills. From 1869 to 1890 Upton acquired all lands now
underlying the upper pond, except a portion of the bay
extending into lands now occupied by Notre Dame
Academy, and a large tract of land on the north side of
the pond. The latter he purchased but resold, reserving
rights of flowage “to high-water mark as now established
at the upper dam.”

In practically all purchases of land Upton caused flow-
age rights to be written in deeds where the previous con-
veyance did not have them. To this there are two
exceptions: (1) two small parcels in the bay extending
into the northeast corner of the pond but surrounded by
lands acquired by Upton; and (2) a parcel purchased from
G. M. Richardson in 1890 in the upper end of the pond.
Neither of these exceptions pertains to the land now owned
by Notre Dame Academy.

The present owner of the upper pond and privileges is
Alexina Desmarais, according to a deed dated Decem-
ber 31, 1932, duly recorded in the Middlesex County
Registry of Deeds at Lowell, Book 880, page 189. The
lands thus acquired in the upper pond are shown on a plan
entitled “Plan of Land in Tyngsboro, Mass., surveyed for
the Heirs of John G. Upton, December 1899, Scale 100
feet to an inch.” This plan is on file in the Registry of
Deeds in Plan Book No. 16, page 14.

The land of Notre Dame Academy was acquired in the
name of St. Patrick’s Female Academy on October 23,
1908, and the deed is recorded at the Registry of Deeds in
Book 425, page 377. The title to this land has been
registered by the Land Court (Certificate No. 3656 North
Middlesex District). The registration is subject to “any
flowage rights under a deed given by George F. Richard-
son et al. to Grin Fitzgerald, Jr., dated March 27, 1891,
duly recorded in Book 222, page 399, so far as in force and
applicable at date of original decree.” (August 7, 1928,
date of original decree.)

The deed herein referred to was subject to “a right
given by us to flow the space enclosed within the red lines
on said plan.”^
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This plan is in Plan Book No. 6, Plan No. 23, in the
Registry of Deeds.

On the plan prepared for the heirs of John G. Upton,
this flowage line was apparently incorrectly shown as a
property line. There appears to be no record showing
to whom Richardson granted these flowage rights on
the land now occupied by Notre Dame Academy. The
questionable right of the present owner of the upper pond
to exercise these rights probably accounts for the word-
ing— “any flowage rights ... so far as in force and
applicable at date of original decree” contained in the
Land Court registration.

Redress in Case of Nuisance.
The Department of Public Health, in accordance with

its duties under the General Laws, has investigated a
number of alleged nuisances due to the drawing down of
water in mill ponds, and in general has advised the authori-
ties that the solution of such problems rests with the local
authorities, and that consideration must be given to the
right to draw down the water in the exercise of a water
right.

In two cases the nuisance complained of was of such
magnitude that the Legislature ordered special investiga-
tions by the Department, viz., investigation, under
chapter 20 of the Resolves of 1931, of the drawing down
of the water in the Charles River at the dam of the
Boston Manufacturing Company at Waltham, and the
investigation, under chapter 32 of the Resolves of 1934,
of the drawing down of water in Lake Quinsigamond
in Worcester and Shrewsbury. The report relative to the
Charles River investigation was published as House
Document No. 158 of the year 1932, while the results of
the Lake Quinsigamond investigation -were published as
Senate Document No. 100 of the year 1935.

In the case of the Charles River investigation, the
Joint Board, consisting of the Metropolitan District
Commission and the State Department of Public Health,
recommended that the Metropolitan District Commission
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be given the necessary legislative authority to acquire
water rights and to enter into agreements with the owners
of water or power privileges in the valley of the river,
together with the necessary authority to regulate the flow
in such manner as to prevent objectionable conditions.
Legislation was proposed by that Joint Board which
would permit the chairman of the Metropolitan District
Commission and the Commissioner of Public Health, by
joint order, if the public health, comfort and convenience
so required
to limit the drawing of water from said basin; provided, that no such
order shall be made which shall reduce the amount of water required
to be allowed to flow past said dam under any contract or agreement
existing at the time of the passage of this act so long as such contract
or agreement is in force and against the objection of the person or
corporation and such contract rights. Any such order shall specify
the period within which the drawing of water is limited, and may
be revoked by said commissioners whenever, in their opinion, such
limitation may properly be removed.

This legislation failed in enactment.
In the case of the legislative investigation relative to

drawing down the water in Lake Quinsigamond, the
Joint Board, consisting of the Department of Public
Health and the Department of Public Works, stated
that

the general laws in the matters of nuisances, if enforced, would pre-
vent much of the pollution of Lake Quinsigamond, but the enforce-
ment of such laws is difficult because of the location of the lake and
its watershed in a number of municipalities, and the lack of adequate
appropriations to maintain proper supervision.

The Joint Board, among other things, recommended -

1. That the control of Lake Quinsigamond, so far as is necessary to
prevent pollution of its waters, and the control of drawing down the
water in the lake be delegated by act of the Legislature to the
county commissioners of Worcester County.

2. That the water rights in Lake Quinsigamond be acquired by
act of the Legislature by Worcester County through its county com-
missioners, and that the operation of these rights and the proposed
control works described in this report be delegated to these com-
missioners.
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3. That the act of the Legislature authorizing the purchase or
taking of the water rights make provision for a lawful high-water
mark . . . and a lawful low-water mark. . . .

Proposed legislation embodying these recommendations
failed in enactment.

The matter of preventing a nuisance by the drawing
down of water in a mill pond by action under the nuisance
provisions of the General Laws is referred to in the
decision in the case of Lovell Fames v. The New England
Worsted Company, 52 Mass. 570. In this case the court
was of the opinion that

. . . If the damage done be of such a nature as to amount to a
nuisance, either public or private, the party injured has his remedy
at law. If it is not a nuisance, it is damnum absque injuria, which
such owner suffers in common with owners of real estate generally
so situated.

In order to amount to a nuisance, it is not necessary that the cor-
ruption of the atmosphere should be such as to be dangerous to health;
it is sufficient that the effluvia are offensive to the senses and render
habitations uncomfortable. .

.
. The mill act affords no warrant or

excuse for erecting or continuing a nuisance. It simply authorizes
a certain limited use of the land of another for a special purpose
(paying damages therefor), as if it were his own. But if it were his
own, he could not erect or continue a nuisance upon it, to the injury
of the public, or of an individual. ... If it be a public nuisance, the
party erecting or continuing it may be prosecuted by indictment;
and a part of the judgment will be, that it be prostrated and removed.
If it be a private nuisance, the party injured may have his action
upon the case against the party erecting or keeping it up, and, on
recovering judgment, may have a writ to the sheriff, commanding
him to abate and remove the nuisance; and on a second suit for a
continuance or repetition of the nuisance, the plaintiff is entitled, as
of right, to a judgment for the abatement or removal of the nuisance,
and to a warrant for carrying it into effect. .

. .

If it be neither a public nor private nuisance, the flowing of his
land, with its consequences, is the exercise of a right, of which every
owner of real estate may avail himself, to use his land to his own
best advantage, subject only to this limitation, that he shall not use
it to the injury of others.

The general laws relating to mills, dams and reservoirs
are popularly called the Mill Act, but actually there has

Laws kelating to Mill Ponds.
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been no Massachusetts legislation under the specific title
of Mill Act, and laws commonly quoted from this act are
to be found in chapter 253 of the Tercentenary Edition
of the GeneralLaws. Under the provisions of this chapter
a person may erect and maintain a water mill and dam
on and across a non-navigable stream. Such dam shall
not be erected to the injury of a mill lawfully erected and
used above or below it unless the right to maintain a mill
on the last mentioned site is lost by abandonment or
otherwise. The height to which the water may be raised,
and the period of detention, may be determined by jury,
and the owner of overflowed or otherwise injured land
may petition for damages within three years to the
superior court of the county. If it is alleged in this
petition that the height of water is unreasonable, or that
the water ought not to be raised during the whole year,
the jury may determine the height of water and time of
retention allowable. The jury also has the right to assess
damages on the mill, and may place a lien on the mill for
payment of such damages.

An existing mill or dam does not appear to be affected
by these laws, except that, if the owner makes any altera-
tions which cause additional damages, it shall be con-
sidered a new mill in respect to the additional damages.
A mill owner desiring to erect or maintain a dam at such
a height or in such a manner as to overflow or otherwise
injure a public way may petition the county commis-
sioners, and they may order changes in the public way
for which the petitioner will be assessed.

Under these mill laws the owner or lessee of land used
for an ice pond may erect and maintain a dam from
November 1 to March 1 across a non-navigable stream
if he pays annually to owners of land overflowed or
injured the amount of the tax on such land. These
owners must consent to the erection of the dam unless the
owner furnishes security, satisfactory to them or approved
by the court, for the payment of any damages which may
be caused.
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No measurements were made of the flow from the
upper pond, so called, on Bridge Meadow Brook, as the
flow during the period of the investigation was not repre-
sentative of normal dry weather conditions. This was
to be expected, as during the months of July and Septem-
ber there were experienced two floods, the magnitude of
which has not been exceeded for a number of years except
during the month of March, 1936. However, certain cal-
culations have been made on the assumption that the
yield of this drainage area would be similar per square
mile to that of other similar drainage areas, the yield of
which has been measured during periods of drought.
On the basis of these assumptions, it can be reasonably
assumed that the flow at the spillway on the upper pond
may at times not exceed 1,000,000 gallons per day.
Such a flow would have a theoretical detention period
in the pond of one hundred and fourteen days. This flow
also seems adequate to maintain sanitary conditions for
bathing.

During the period of this investigation samples of water
were collected for chemical analyses and bacterial exam-
inations at three different places in the upper pond and
one station in the lower pond. The results of these
chemical analyses and the results of the bacterial exam-
inations are shown in appended tables.

An examination of these tables will show that, while
the water of this pond may be objectionable for bathing
because of the high color and because of the presence of
microscopical organisms, some of which are known to
impart a disagreeable odor to the water, also because of
high temperatures the maximum of which during the
period of investigation reached 83° F., the condition of
the water of this pond compares favorably from a bac-

Yield of Upper Pond.

Sanitary Condition of Water in Pond
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terial standpoint with the waters of other bathing places,
and also is within the bacterial limits generally con-
sidered reasonable for waters used for bathing.

Conclusions.

The investigation was conducted during a period
when two extreme floods occurred, the magnitude of which
has been exceeded in recent years only in March, 1936,
and, as would be expected under such conditions, the
recent investigation did not disclose any structures on
any streams in the town of Tyngsborough which were
causing insanitary conditions on the property of Notre
Dame Academy, although the drawing down of the water
in the Upper Upton Pond on Bridge Meadow Brook
caused complaints from those using the pond for recrea-
tional purposes. During the period of the investigation
the waterat no time was below the crest of the dam.

The results of the analyses show that the water was
highly colored and had some odor due to the presence of
microscopic organisms, a condition natural to ponds of
this type. Bacterially the water compared favorably with
other bathing places, and at the time of the examination
was safe for bathing.

Relative to the use of this pond for boating, the inves-
tigation showed that the Upper Upton Pond, so called,
is very shallow and contains considerable growths of
aquatic plants and is therefore not well adapted for such
purposes.

It would appear that any arrangements whereby the
elevation of the ivater in this pond may be maintained
at a suitable elevation for purposes of recreation must be
with the approval of the owner of the dam, but should
at any time the operation of this dam cause a nuisance,
then action may be taken to eliminate the same under
the nuisance laws.

Experience shows that many ponds are operated in
a manner different from that for which the pond was
originally established, and in one case in connection



HOUSE No. 1986. [Jan.24

with the Charles River the Department, jointly with
the Metropolitan District Commission, recommended the
enactment of legislation to control this condition. In
view of the many complaints received by the Department
of Public Health because of alleged improper operations
of mill ponds, it would seem advisable that similar legisla-
tion be proposed at this time which would be applicable
to any and all mill ponds in this State.

Respectfully submitted,

ARTHUR D. WESTON,
Chief Engineer.
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