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April 26, 1962.

To The Honorable Senate and House of Representatives

Pursuant to Chapter 81 of the Resolves of 1961 and Chapter 48
of the Resolves of 1962, we herewith file this report with proposed
legislation to carry out the recommendations.

The Commission held a series of (eight) meetings in the fall of
1961 and the winter of 1962. Its work was greatly aided by the
data and information made available to it by the Day Care Com-
mittee of the United Community Services of Metropolitan Boston,
the Community Organization Services of Massachusetts, and the
Metropolitan Boston Health Officers Association. In addition, the
state departments represented on the Commission presented per-
tinent information from their files. Also, through correspondence,
information on day care services in other states was obtained. No
formal public hearings were held, although at times representa-
tives of organizations concerned with day care were present and
discussed this matter with the Commission.

There are over 1,000 agencies in Massachusetts known to pro-
vide day care service to more than 30,000 pre-school children.
Three-fourths of these agencies are in the eastern section of the
state, almost 15% in the central section, and the remaining 10%+
in the western section. A large majority of the agencies are
privately owned and operated for profit.

In its deliberations, the Commission accepted the following
premises: (a) the care of young children away from their homes
for part of the day is of such importance to the general welfare as
to require the safeguarding and promotion of their interests; (b)
day care services and community resources that share v/ith the
parents daytime responsibilities for children should contribute to
the well-being and proper development of children and should act
to strengthen family life and; (c) to this end the Commonwealth
has a primary responsibility to assure the quality of day care
services for children.



1962.] SENATE —No. 765. 3

The first legislation dealing with the regulation and licensing
of day care services was enacted in 1919 (chapter 195), and the
responsibility for this was given to the local boards of health. Es-
sentially this has remained unchanged through the intervening
years to the present. Furthermore, although minimum standards
could and have been recommended by the interested state depart-
ments (public health, public welfare, mental health, education and
public safety), the acceptance of these has been the option of the
local board of health, and many such boards have not promulgated
any regulations. Also, there has been no uniformity in the mini-
mum standards included in regulations that have been promul-
gated by some of the local boards although a few do have regula-
tions that are equivalent to, or higher than, the recommended
minimum standards.

The Commission unanimously recommends the establishment of
a state regulatory and licensing authority. A majority of the
Commission believe that this responsibility could be shared by
localities that are able and willing to do so in terms of establish-
ing local regulations higher than the state-wide minimum stand-
ards and with sufficient qualified personnel to do the job. It is es-
timated that a majority of the existing day care services are
located in communities where the local board of health or health
department may be in a position to share in the regulatory func-
tion. The state authority would establish state-wide minimum
standards, which would be developed jointly by the state depart-
ments and other groups interested in improving the quality of day
care services. These minimum standards must be reviewed reg-
ularly and frequently and upgraded as rapidly as feasible. An
added advantage of establishing a state regulatory authority is
the probable enactment by the Congress of legislation providing
a formula grant to the states for improvement of day care services,
and under the current legislation Massachusetts would not be
eligible for such grant.

A majority of the Commission recommends that the department
of public health be designated as the regulatory authority while a
minority is of the opinion that the department of public welfare
be so designated. The reasons for the majority recommendations
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are: 1) the department of public health has broad interests and
experience in the fields of environmental sanitation, child growth
and development, and improvements and extension of child and
family health services; 2) the department of public health has a
district office organization with staff comprised of qualified per-
sonnel from a number of professional disciplines including medi-
cine, nursing, social work, sanitation, health education and dental
hygiene, so that a team approach can be used in the carrying out
of the regulatory function; 3) some of the local boards of health
and health departments are eager to continue the regulation of
care services within their localities and would be in a position to do
so. Attached is a statement of the minority opinion.

The Commission recommends the establishment, within the De-
partment, of a core group of highly qualified professional per-
sonnel which would consist of one or more specialists in early
childhood education, pediatrics and preventive medicine, public
health nursing, social work, environmental sanitation and nutri-
tion. This unit would act in a consultative and educational ca-
pacity, and it is expected that through this process the quality of
day care services in Massachusetts will be improved greatly. Most
of these specialists are available in the Department of Public
Health, so that only a few new positions would be required.

The setting of reasonable fees to be paid by the day care serv-
ices is recommended by the Commission. It is believed that most
of the expenses involved in implementing state-wide regulation
will be offset by the collection of such fees. Federal funds may
become available to help meet part of the cost.

The Commission agrees unanimously that there is need for state
action and respectfully recommends the adoption of the proposed
legislation annexed hereto and marked Appendix A and B, which
in its opinion is necessary to carry the recommendations con-
tained in this report into effect.

4
SenatorHarry Della Russo (D), Chairman
Sen. Leslie B. Cutler (R)
Rep. Edward S. Morrow
Rep. Arthur G. Heaney
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Rep. George O’Shea, Jr.
William M. Schmidt, M.D.
Alfred L. Frechette
Mobert Freckleton
Harry C. Solomon
Frank A. Giles
Owen B. Kiernan
Lucy M. Mitchell
Katharine E. Driscoll
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In the Year One Thousand Nine Hundred and Sixty-Two.

An Act further regulating the licensing of day- care services
FOR CHILDREN.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Section 1. Chapter 111 of the General Laws is hereby
2 amended by striking out sections 58 to 62, inclusive, and in-
-3 serting in place thereof the following five sections:
4 Section 58. “Day care services for children” as used in sec-
-5 tions fifty-eight to sixty-two, inclusive, shall include the serv-
-6 ices of any institution or place whether known as a day
7 nursery, nursery school, kindergarten, child play school, pro-
-8 gressive school or pre-school, or under any other name, except
9 a Sunday school conducted by a church or a summer recrea-

-10 tion camp, which receives for temporary custody, with or
11 without stated educational purposes during part or all of the
12 day apart from their parents, three or more children under
13 seven years of age and not of common parentage, separate and
14 apart from their parents. The term “day care services for
15 children” does not include: (1) services of kindergartens or
16 nursery schools operating as part of organized educational
17 systems approved by the school committee in which such
18 kindergartens or nursery schools are located and; (2) services
19 of kindergartens or nursery schools operated by any state
20 agency provided such agency certifies annually to the depart-
-21 ment that its services are in accord with the department’s
22 minimum requirements as specified in section sixty.
23 Section 59. No person shall conduct a day care service

Appendix A.
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24 without obtaining a license from the department. The de-
-25 partment may delegate this responsibility to a local health
26 department or board of health in certain designated localities
27 provided such local health department or board of health
28 thereof meets the department’s requirements for satisfactory
29 standards, adequate staff and program for the carrying out
30 of this activity, and consents to such delegation. A person
31 wishing to conduct a day care service for children within
32 such designated localities shall obtain a license from the
33 designated local health department or board of health. The
34 department shall determine a reasonable fee to be charged by
35 it or by the designated local health department or board of
36 health. All standard licenses shall expire twelve months
37 from the date of issuance and shall be renewed annually. A
38 temporary license may be issued to a day care service for chil-
-39 dren not ‘previously operating. Such temporary license shall
40 be valid for six months, and may be renewed once for a six-
-41 month period. No license shall be transferable.
42 Section 60. Minimum requirements for the proper care of
43 children in day care services as are deemed necessary to pro-
-44 tect the health, well-being, and development of the children
45 shall be issued by the department in the form of rules and
46 regulations relating to day care services for children, and may
47 be revised from time to time. In establishing these require-
-48 ments the departments of public welfare, education, mental
49 health and public safety, shall jointly establish minimum
50 standards which shall be included in the rules and regulations
51 issued by the department. Any local health department or
52 board of health may establish higher standards and require-
-53 ments than those contained in the rules and regulations.
54 Without limiting the generality of the foregoing, such regula-
-55 tions may include provisions for (1) appropriate and adequate
56 admission policies and procedures; (2) the safe transport of
57 children to and from the day care service where transporta-
-58 tion is provided; (3) adequate physical plant and necessary
59 equipment; (4) appropriate programs and materials; (5) med-
-60 ical supervision and adequate nutrition; (6) number of staff
61 and their qualifications which may include certification by
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62 the department of education; (7) any matter of administra-
-63 tion reasonably necessary to insure compliance with the es-
-64 tablished requirements and standards.
65 No license shall be issued or renewed unless the day care
66 service for children obtains a certificate issued under section
67 forty-nine of chapter one hundred and forty-three, stating
68 that the building to be occupied by such service has safe
69 means of egress, adequate means of preventing the spread of
70 fire, and necessary equipment for extinguishing fire.
71 Section 61. The department or designated local health de-
-72 partments and boards of health may, at any time, visit and in-
-73 spect licensed day care services in order to determine whether
74 they are conducted in compliance with the requirements of
75 section sixty. Failure by any day care service for children
76 to comply with such requirements shall be cause for the
77 revocation of its license. The department shall assign quali-
-78 fied personnel to fully implement the licensing program, and
79 to provide appropriate consultation to inspecting personnel as
80 well as to the day care services.
81 Section 62. Whoever establishes, conducts, manages or
82 maintains a day care service for children without first obtain-
-83 ing a license, or after revocation of such license, shall be pun-
-84 ished by a fine of not more than five hundred dollars or by
85 imprisonment for not more than six months, or both.

1 Section 2. A provisional license may be issued to any day
2 care service for children that is operating when this act be-
-3 comes effective, and that is temporarily unable to conform
4 with the requirements for the issuance of a standard license.
5 Such provisional license shall be effective for one year follow-
-6 ing its issuance and may be renewed for one additional year
7 only.

1 Section 3. The department shall take any and all steps
2 necessary from time to time to secure any benefits to which
3 it may be entitled under any existing or future legislation of
4 the Federal Government and any federal funds received by
5 the commonwealth for day care services for children shall be
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6 used by the department in carrying out the provisions of this
7 act, including the administration thereof.

1 Section 4. This act shall take effect on January one, nine-
-2 teen hundred and sixty-three.



[Apr.SENATE —No. 765.10

alu' (Commomuralflf of fHaooarinuu'lto

In the Year One Thousand Nine Hundred and Sixty-Two.

An Act making the laws relating to the erection, altera-
tion AND INSPECTION OF BUILDINGS APPLICABLE TO DAY CARE**
SERVICES FOR CHILDREN.

1 Section 1. Section lof chapter 143 of the General Laws
2 is hereby amended by inserting after the paragraph defining
3 “Commissioner”, added by chapter 480 of the acts of 1945,
4 the following paragraph:
5 “Day care services for children,” the services of any institu-
-6 tion or place whether known as a day nursery, nursery school,
7 kindergarten, child play school, progressive school or pre-
-8 school, or under any other name, except a Sunday school con-
-9 ducted by a church or a summer recreation camp, which re-

-10 ceives for temporary custody, with or without stated educa-
-11 tional purposes during part or all of the day apart from their
12 parents, three or more children under seven years of age and
13 not of common parentage, separate and apart from their par-
-14 ents. The term “day care services for children” does not in-
-15 elude: (1) services of kindergartens or nursery schools op-
-16 erating as part of organized educational systems approved by
17 the school committee of the town or city in which such kin-
-18 dergartens or nursery schools are located and; (2) services of
19 kindergartens or nursery schools operated by any stated
20 agency provided such agency certifies annually to the depart-
-21 ment of public health that its services are in accord with the
22 minimum requirements specified in section sixty of chapter
23 one hundred and eleven.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

Appendix B.
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1 Section 2. The first sentence of section 15 of said chapter
2 143, as most recently amended by section 2 of chapter 596 of
3 the acts of 1960, is hereby further amended by inserting after
4 the word “patients”, in line 7, as appearing in section 2 of
5 chapter 446 of 1959, the words: , or as a day care service
6 for children.

1 Section 3. The first sentence of section 21 of said chapter
2 143, as most recently amended by section 3 of said chapter
3 446, is hereby further amended by inserting after the word
4 “home”, in line 6, the words:, or as a day care service for
5 children.
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March 27,1962.

COMMENTS BY DEPARTMENT OF PUBLIC WELFARE ON
DRAFT ACT REGULATING THE LICENSING OF DAY CARE

SERVICES

These comments will serve to confirm the explicit observations
of Commissioner Patrick A. Tompkins of the Massachusetts De-
partment of Public Welfare at the final Commission meeting held
on Thursday, March 8, 1962, in one of the hearing rooms on the
fourth floor of the State House.

The Commissioner of Public Welfare pointed out that the pres-
ent child welfare laws and certain sections in Chapter 119 (the
general protective child care legislation of the Commonwealth)
specifically allotted to the Department of Public Welfare the re-
sponsibility of licensing and supervising both institutions and
agencies, both public and voluntary, that either care for children
on a 24-hour basis or place children in boarding homes of unre-
lated persons. The law further provides that the Department of
Public Welfare shall visit, inspect, license, or refuse to issue a
license to an independent boarding home wherein minor children
had been placed for care by their parents or guardians.

The Commissioner pointed out that it was reasonable to infer
that, if the General Court assigned the responsibility of protective
care to children who were placed in either institutions or boarding
homes for 24-hour care, the supervision and protection of children
for periods of less than 24 hours either in congregate shelter
facilities or in day care homes of unrelated persons should be an
extension of the authority presently vested in the Department of
Public Welfare. The Commissioner further and in some detail
emphasized that the social worker profession as a profession be-
lieved that the protection and care of children are basically social
service functions and responsibilities and are no more public
health functions or responsibilities than the protection and care
of children in authorized child care institutions.
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While vve are in complete agreement that it is essential for the
Commonwealth to enact legislation establishing state authority for
the inspection, licensing, and continuing supervision of day care
facilities, we do not believe that such authority should be per-
mitted to be delegated to a local agency and precisely for the
reasons that this commission has been in existence for some time;
namely, the present limited authority with respect to such day
care facilities accorded to local departments of health has not been
effective. It is to be noted that the responsibility for inspection,

*study, licensing, supervision, and evaluation of agencies and in-
stitutions or boarding homes providing care to children on a 24-
hour basis is not subject to delegation to local public welfare agen-
cies. Rather, it is securely and safely vested in the State Depart-
ment of Public Welfare alone.

The Department of Public Welfare is in absolute disagreement
with Section 3 of the Draft Act which provides, in fact, that funds
allotted to the Department of Public Welfare for the improvement,
inspection, licensing, and supervision of day care facilities shall be
utilized by the Department of Public Health in administering the
provisions of the Draft Act. As pointed out by Commissioner
Tompkins at the meeting on March 8, 1962, there has apparently
been a broad administrative decision at the Department of Health,
Education, and Welfare level that problems and services with re-
spect to children in day care facilities are, in fact, a child welfare
responsibility on a functional basis, and that funds appropriated by
the Congress for these purposes will, in fact, be allotted to the De-
partment of Public Welfare for the extension and improvement of
such child welfare services with a specific earmarking of certain
funds for the extension, improvement, and standard-setting of day
care facilities.

The continuing principle both in the Public Assistance Titles of
the Federal Security Act and in the allotment and use of Child
vfWelfare Services’ funds has been the requirement that a single
state agency would be held responsible for the development of
plan material, the administration of the plan, and the expenditure
of the funds so allotted. The Commissioner of the Department
(and his viewpoint is shared by his top subordinates in the Divi-
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sion of Child Guardianship) has a strong conviction that any
operation which inevitably involves duplication of licensing staff
with respect to any type of protection of children, either part time
or on a 24-hour a day basis, is highly inconsistent with good gov-
ernment management and basic principles of public administra-
tion. It is inconceivable that the Department of Public Health,
which has had no experience over the years in the protection and
care of dependent children, could either as competently or as rap-
idly develop a new staff with the essential skills for such child
welfare service protective criteria as could be provided by
present licensing unit of the Division of Child Guardianship of the
Department of Public Welfare. It would be inconsistent for the
state government, out of general revenue, to finance separately a
new field staff for a duplicate supervisory licensing service in the
Department of Public Health for facilities for children on a day
care basis when expansion of current licensing staff of the Depart-
ment of Public Welfare without additional cost to the Common-
wealth could be achieved with the use of anticipated ear-marked
federal funds for standard-setting services in day care facilities.

Lastly, we are aware from experience that these funds are not
allottable to a separate operating agency. As to the report ac-
companying the Draft Act, the Department of Public Welfare is in
concurrence that the Department of Public Health has broad in-
terest in the field of environment, sanitation, and child and health
family services. We concur that they have a district office or-
ganization, including personnel from a number of professional dis-
ciplines. We also concur, as is evident, that a number of local
boards of health and health departments are eager to continue
the regulation of day care services within their locality.

We should like to point out that the State Department of Public
Welfare is also established on a district office basis, has a number
of professional disciplines within the department, including its
particular professional discipline of child welfare work, medicalJ
social work, medical care programs (probably the best public wel-
fare medical care program in the country) and has consistently
insisted in its work that emphasis on public safety, sanitation, and
other health services be considered and provided as a part of the
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operating program of the agency responsible for the care of such
children. We do not concede that any great number of public
health boards or departments any more than any great number of
public welfare departments are either more competent or ready
to carry on such a program.

Lastly, we do not concur that the specialists as noted in the
third last paragraph need to be employed on a full-time basis for
purposes of carrying out such standard-setting inspection and

of such facilities. We further recommend that the ques-
tion of fees be weighed at this point for the precise purpose of
centering the responsibility in a state agency and preferably the
State Department of Public Welfare’s Division of Child Guardian-
ship whether or not federal funds become available for this stand-
ard-setting agency.

PATRICK A. TOMPKINS.

PAT/AMM




