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Department of Corporations and Taxation,
State Tax Commission

80 Mason Street, Boston 11, November 1, 1963,

To the Honorable Senate and House of Representatives

In compliance with General Laws, chapter 30, sections 33 and
33A, as amended, we have the honor to submit herewith such por-
tions of the annual report as embody recommendations for legisla-
tion, accompanied by drafts of proposed maesures to cover such
recommendations as require the enactment of legislation.

No. 83HOUSE

Cbc Commontoealtt) of

Member.
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Under the present law, there is no provision authorizing the De-
partment of Corporations and Taxation to assess or collect taxes
by rounding off tax liabilities to the nearest whole dollar. This
proposal would permit the Commissioner and the State Tax Com-
mission, at their discretion, under regulations issued by the Com-
mission, to disregard a fractional part of a dollar unless it amounts
to fifty cents or more, in which case it would be increased to one
dollar.

Similarly, this proposal would authorize the Commission to abate
any tax assessment or liability if it is determined under uniform
rules that the administration and collection costs would not war-
rant collection of the amount due. Such provisions would eliminate
the necessity of assessing or collecting taxes involving small amounts
where the administrative costs are disproportionate to the amounts
collected.

Section 27 of chapter 58 of the General Laws was originally
enacted in order to give a remedy to taxpayers who did not file
applications for abatement within the relatively short periods of
time then provided in the regular abatement statutes. It author-
ized a discretionary abatement where the application therefor is
made within two years after the date of the tax or excise bill. Since
that time, the period within which regular applications for abate-
ment may be filed has been extended substantially so that the cir-
cumstances where section 27 would be applicable are extremely
limited. Moreover, since its original enactment, most of our taxes
have become self-assessing in the sense that the tax is due and
payable with the return. No notice of assessment or bill is sent
the taxpayer unless there is a balance due.

This proposal seeks to extend the time for filing an application for
abatement under section 27 to five years from the due date of the
return. This would bring section 27 in line with the changes made
in the other taxing statutes and would give taxpayers, in most
cases, time beyond the regular abatement period within which they

RECOMMENDATIONS.

1. The Assessment, Collection and Refund of Small Amount
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could apply for a discretionary abatement. This recommendation
would also extend the provisions of section 27 to the cigarette ex-
cise, which is presently the only tax or excise not included.

3. Provision authorizing the State Tax Commission to
abate Accrued Interest on Delinquent Taxes in Cer-
tain Cases.

Under the present law, there is no general statutory authority
vested in the Commissioner of Corporations and Taxation or the
State Tax Commission to waive or abate interest on delinquent
taxes where good and sufficient cause for failure to pay the taxes on
time is shown. Section 29 of chapter 62 of the General Laws al-
lows abatement of interest in certain limited circumstances. This
proposal would authorize the Commission, in its discretion, to
abate the accrued interest on any tax or excise where the taxpayer
satisfies the Commission that his failure to pay such tax or excise
on time was caused by circumstances (other than a lack of funds)
beyond the control of the taxpayer and that the payment of such
interest would work an undue hardship upon him. Application to
the Commission for this relief would have to be made within five
years of the date that the tax or excise was due and payable. The
decision of the Commission upon such an application, like an ap-
plication under section 27 of chapter 58, would be final.

4. Reciprocal Enforcement of Tax Liabilities between the

Commonwealth and Other States

State and local tax authorities in this Commonwealth cannot at
the present time collect taxes legally due by bringing suit in other
States. If the taxpayer removes himself from this jurisdiction,
they are powerless in trying to enforce their tax liabilities. Thirty-
three States now have statutory provisions which allow the en-
forcement of tax liabilities of other States in their courts on a
reciprocal basis. Massachusetts cannot take advantage of these
statutes because it does not allow other States to enforce their tax
liabilities in our courts.

This proposal would permit other States and subdivisions thereof
which extend a like comity to this State to sue for the collection of
their taxes in the courts of the Commonwealth. In addition, the
Attorney General, at the request of the State Tax Commission,
would be authorized to bring suit in any other State for the col-
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ection of any tax legally due the Commonwealth; similarly, any
political subdivision of this State would be authorized to bring
suit in any other State for the collection of its taxes.

Statutes in each State providing for the reciprocal enforcement of
tax liabilities has been recommended by the Federal Advisory Com-
mission of Intergovernmental Relations. This proposal is similar
to the one enacted in New York last year. Its enactment would
greatly diminish the possibility of a person escaping his proper tax
obligations to the Commonwealth or its political subdivisions by
merely removing himself from Massachusetts.

5. Provision authorizing the Immediate Assessment of Taxes
where Collection is jeopardized by Delay.

Under the present law. a tax or excise cannot be collected by the
Commonwealth unless it remains unpaid after the statutory due
date of payment and certain administrative procedures as to notice
and assessment are thereafter completed. Nothing can be done
before that time to safeguard the tax accruing to the Common-
wealth even though it is known that the tax will not be paid and the
collection thereof would be jeopardized by delay. The experience
of the Department indicates that this frequently occurs with
respect to non-residents deriving business income in Massachu-
setts during a limited period, such as professional athletes or enter-
tainers.

This proposal, similar to the provision in the federal income tax
law, would authorize the Commissioner to immediately assess and
collect any tax or excise, whether or not the time for filing the re-
turn and paying such tax or excise has expired, where he believes
that the collection thereof will be jeopardized by delay.

6. The Filing op Information Returns under the Income
Tax Law.

Section 33 of chapter 62 of the General Laws requires that cer-
tain persons annually report to the Commonwealth payments of(
compensation, dividends, interest and annuity income to Massa-
chusetts residents and payments of compensation to non-residents
employed in this State during the preceding calendar year. Under
these provisions, the statutory language does not apply to large
categories of payors who make substantial payments that are tax-
able. In addition, all types of taxable payments are not reportable.
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This proposal would make the requirement for filing information
returns more comprehensive than is presently the case. Every
person would be required to report to the Commissioner payments
to any other person of any business income, interest, dividends or
annuities that are subject to taxation under the Massachusetts in-
come tax law on the same basis as they are reportable to the Federal
Government. This requirement would apply to any individual, cor-
poration, joint stock company, estate, trust, partnership, associa-
tion, government or political subdivision, public corporation or au-
thority, two or more persons having a joint or common trust or any
other legal or commercial entity.

7. The Reporting of Federal Income Tax Changes

Under the individual income tax law, several of its statutory pro-
visions and a substantial part of the administrative interpretations
thereunder are based in whole or in part upon similar federal stat-
utes, rulings or regulations. Although the taxpayer is permitted to
report many items on his Massachusetts return on the same basis
as he is required to file his federal return, there is no provision
under our law requiring the taxpayer to report to the Common-
wealth any subsequent change in his return the Federal Govern-
ment which increases or decreases his corresponding Massachusetts
tax liability. Frequently, the Commonwealth receives a report of
such federal change from the Internal Revenue Service after the
three-year period prescribed by law for assessing additional taxes
has expired. Conversely, a federal change decreasing the taxpayer’s
Massachusetts tax liability may be finally determined after the time
for his filing an application for abatement has elapsed.

This proposal would require a taxpayer whose federal taxable
income has been changed to file a report thereon with the Commis-
sioner of Corporations and Taxation within one year of the receipt
of the notice of final determination from the Federal Government
and at that time to pay any additional tax due. Upon the filing
of the report, the Commissioner would have one year within which
to assess any additional amount found to be due. Where a tax-
payer fails to file such report of federal change, the Commissioner
would have three years after the receipt of information as to the
federal change from the Federal Government within which to assess
any additional tax due. If the federal change results in a lower
Massachusetts tax, the taxpayer would have sixty days from the
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timely filing of bis report to apply to the State Tax Commission
for an abatement of his tax.

This proposal is similar to the provision on the reporting of federal
changes in the net income' of business and manufacturing corpora-
tions now found in section 33 of chapter 63 of the General Laws.
It is also recommended that said section 33 be amended to clarify
the authority of the Commissioner to assess an additional tax there-
under even though the normal three-year period for assessment has
expired.

8. The Abatement of Income Taxi

The statute relating to the abatement of individual income taxes,
section 43 of chapter 62 of the General Laws, does not adequately
provide for the refunding of income taxes withheld or paid on an
estimated basis by a person who is not otherwise required to file
a return. This would, for example, include a person whose wages
for the year were under $2,000. He is not required to file a return
but normally does so in order that he may be refunded the taxes
withheld by his employer. Under this proposal, section 43 would
specifically provide that a person who is not required to file a re-
turn and who has made an overpayment would be required to file
his application for abatement at any time within three years from
the date of the overpayment. The date of payment with respect
to withheld and estimated taxes would be defined as the fifteenth
day of the fourth month following the close of the taxable year.

Section 43 now permits the refunding of withheld and estimated
taxes within six months of the due date of the return without the
payment of interest. Such a six-month period, however, is not
granted in the event that a taxpayer files his return late. In order
to correct this unjustified advantage to the delinquent taxpayer,
this proposal would permit the refunding of withheld and estimated
taxes without the payment of interest if made within six months of
the date that the return (or the application for abatement where no
return is required) is actually filed.

9. Provision for a Penalty for the Failure to pay Income
Paxes when due

Under the present income tax law, a taxpayer ivho files his in-
come tax return on time but fails to pay his tax liability within the
time prescribed by law incurs no penalty other than the payment
of interest at the rate of one half of one per cent per month, or major
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fraction thereof, until it is paid. The failure to pay taxes when due
or the remittance of a bad check with the return is becoming an in-
creasing administrative burden for the Department and significantly
affects the prompt collection of revenues.

This proposal provides for the imposition of a penalty for failure
to pay the tax within the time prescribed by law. The amount
thereof would be determined upon the basis of the amount of the
tax unpaid and of the length of time for which the default in pay-
ment continued. It would be one per cent per month of the excess
of the tax shown on the return over the amount of the payment

■which was made on time, plus a similar percentage of any tax
assessed in addition to that shown on the return which was due to
negligence or intentional disregard of the statute or the regulations
issued thereunder. Additional assessments not due to negligence
or intentional disregard of the statutes or regulations would not be
subject to penalty. The minimum penalty would be two dollars
and the maximum, twelve per cent of the tax.

10. Clarification of Certain Provisions in the Corporation
Excise Law.

Chapter 756 of the Acts of 1962, which made substantial changes
in the business and manufacturing corporation excise, apportions
assets of the corporation to Massachusetts in several instances upon
the same basis as the corporation’s remainder net income is allocable
to this State. In the event that the corporation does not have any
remainder net income for the taxable year, the possibility that none
of the corporation’s assets should be apportioned to Massachusetts
should be eliminated. Although this interpretation has never been
advanced to or considered by the State Tax Commission and clearly
was not intended by it in its recommended legislation to the General
Court, which was adopted in chapter 756, this proposal would
clarify the statute in this regard. Assets of the corporation in these
instances would be apportioned by using the income apportionment

11. Collection Pi,emedies in the Cigarette Excise Law

Under the cigarette excise law, chapter 64C of the General Laws,
the Commissioner of Corporations and Taxation has the same
powers and remedies with respect to the collection of sums due un-

m percentage rather than the ratio of its Massachusetts remainder
'■ net income to its total remainder net income.



I

8 HOUSE No. 88. [Jan

der that law as he has with respect to the collection of income taxes
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lection that he has in the collect
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12. Certain Changes in the Inheritance Tax Law

This proposal seeks to make three changes in the inheritance tax
law:

1. Formerly, the inventory of an estate was required to be filed
in the probate court or with the Commissioner of Corporations and
Taxation. Since 1961, section 22 of chapter 65 of the General Laws
requires that the inventory be filed with the Commissioner only.
The lien provision under section 9 of said chapter defines ‘‘inven-
tory” as the inventory of the estate of the deceased filed in the pro-
bate court, or the tax inventory filed with the Commissioner. This
proposal would amend this definition in order to make it consistent
with the 1961 change in section 22. “Inventory” would be defined

the tax inventory filed with the Commissioner
2. Presently, the inventory of all the property of the deceased

must be filed within four months of the date of death. In most
cases, four months is too short a period for a person to qualify as a
representative of the estate and to gather the assets of the deceased.
Frequently, the appointment of the fiduciary cannot be made within
this period. This proposal would extend the time for filing such
inventory to three months of the appointment of the executor, ad-
ministrator or trustee or one year after the date of death of the
deceased, whichever shall first expire.

3. Linder the present law, if the Commissioner of Corporations
and Taxation fails to determine the value of property within six
months from the date the inventory is filed, the value of the prop-
erty as submitted becomes final and binding upon him. A question
has arisen as to whether the. Commissioner is bound by such value
where the Federal Government subsequent! y changes it on the fed-
eral estate tax return. In order to insure that the Commonwealth
may utilize the results of any federal audits or determinations in
this area, this proposal seeks to make it clear that property in-
cludable in a federal estate tax return -would not be subject to the
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six-month limitation. This provision would only apply to estates
in excess of 160,000 since only such estates are required to file a
federal estate tax return. The purpose of the six-month limitation,
to expedite the final settlement of estates, is not violated by this
proposal since any estate that is required to file a federal estate tax
return cannot get a final determination of its Massachusetts in-
heritance tax liability until its federal tax is first finalized.

13. Provision authorizing the Use of Deputy Collectors bv

the Commissioner in the Collection of Taxes.

Under the income tax law and other taxing statutes, the Commis-
sioner of Corporations and Taxation has for the collection of such
taxes all the remedies provided by chapter 60 of the General Laws
for the collection of taxes on personal estate by collectors of taxes
of towns. Lmder section 92 of said chapter 60, the collectors of
taxes of towns may appoint, subject to the approval of the Com-
missioner, deputy collectors who have all the powers of collectors.
Presently, there is no clear authority in the Commissioner to utilize
deputy collectors to assist him in the collection of taxes in the same
manner as do the local collectors of taxes.

This proposal would specifically authorize the Commissioner to
appoint such employees of the Department as he deems expedient
as deputy collectors with all the powers of collectors under chap-
ter 60. Such deputy collectors, like sheriffs, deputy sheriffs and
constables, would be permitted to serve warrants for the collection
of state taxes anywhere within the Commonwealth. Unlike the
other officers, however, the deputy collectors would be required to
turn over to the Commonwealth any fees collected in the perform-
ance of their duties.

14. Provision that Counties may accept and disburse Gr^
or Gifts for County Purposes,

Legislation such as this is desirable because of the absence of
tatutory provisions which permit counties to receive and disburse

many types of Federal Grants other than those for which we have
specific enabling legislation.

Under county finance laws, departmental receipts become gen-
eral funds of the county and are not available for expenditure.

Certain enabling legislation has been enacted to permit countise
to expend Federal Grants for certain educational purposes, but the
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present statutory authorities are not broad enough to cover many
of the existing programs for which Federal funds are available.

15. Provision that Cities, Towns and Districts may accept

AND DISBURSE GRANTS OR GIFTS FOR MUNICIPAL PURPOSES.

Legislation such as this is desirable because of the absence of
statutory provisions which permit our cities, towns, regional school
and other districts to receive and disburse without appropriation
many types of Federal Grants, other than those for which we have
specific enabling legislation.

Under the provisions of General Laws, chapter 44, section 53,
municipal political subdivisions are not permitted to expend de-
partmental receipts unless specific appropriations thereof have been
made by the local governing bodies, except where there is explicit
statutory authority for such expenditures, notwithstanding the pro-
visions of said section 53.

Enabling legislation has been passed to permit cities and towns to
disburse Federal Grants for the various public assistance programs.
Similarly, there is legislation which permits cities and towns to re-
ceive and disburse without appropriation certain Federal funds for
educational purposes (see chapter 621 of the Acts of 1953 and chap-
ter 664 of the Acts of 1958).

School committees do have authorization to accept grants and
gifts for educational purposes from charitable foundations and
private corporations (see General Laws, chapter 71, section 37A),
but there is no provision contained therein pertaining to Federal
Grants and it might be well to have general legislation applicable
to all departments of a municipality, notwithstanding said chapter
71, section 37A.

16. Provision relative to Receipts from Parking Mete:

General Laws, chapter 40, section 228, as most recently amended
by chapter 270 of the Acts of 1959, provides that a city or town may
use the whole or any part of the receipts from parking meter in-
stallations on off-street parking areas to pay for such acquisition or
lease, including the cost of policing, constructing or reconstructing,
surfacing, operating and maintaining such areas and facilities, and
including any debt incurred for such acquisition. There is no pro-
vision in the present law for the payment of interest on such debt.
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The recommendation of the Director of Accounts would include
specific provision for the use of receipts of such parking meters for
the payment of interest on any debt incurred for this purpose.

17. Provision relative to the Filing of Certificates or
Appointment or Election by Clerks of Districts.

The existing provisions of section 19A of chapter 41 of the Gen-
eral Laws place certain responsibilities on city and town officials
for the filing of certificates of appointment or election of a clerk or
assistant or temporary clerk of a city or town with the Secretary of
State. 4he proposed legislation would extend this requirement to
districts and regional district school committees.

The second sentence of section 19A in its present form establishes
the reason for such legislation which permits the Secretary of State
to attest to the genuineness of the signature of such local officer.

18. Provision for the Appointment of a Temporary Clerk
in Districts

There are many special statutes relating to fire, water, light,
sewer and improvement districts which contain no provision for the
appointment of a temporary clerk to fill a vacancy or to serve during
the absence or incapacity of the clerk. There is statutory provision
in General Laws, chapter 48, section 63, for the appointment of a
temporary clerk in fire districts, but this provision would only
apply to fire districts established under said chapter 48. Accord-
ingly, fire districts are referred to in this suggested legislation since
many of them are established by special act.

19. Provision relative to Borrowings by Cities, Towns and

Districts in Anticipation of Revenue.

There has been a long-time practice wherein certain towns have
authorized temporary loans in anticipation of revenue for both the
current year and the ensuing year, notwithstanding that there is
no specific statutory authority for such authorizations of temporary
loans in a future year.

There are occasions when a temporary loan under the provisions
of General Laws, chapter 44, section 5, will not provide sufficient
funds to meet substantial debt maturities and interest thereon
which become due between January 1 and the date of the annual
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town meeting, at which time the annual budget will be considered
The proposed legislation will correct what the Director of Ac-

counts believes to be a defect in procedure and makes it legally pos
sible for towns to borrow funds to meet unusual demands in the
first two or three months of the vear.

:0. Provision relative to Purposes for which Cities and

Towns may borrow within the Debt Limit for the
Improvement of Rivers and Harbors.

General Laws, chapter 91, section 29, authorizes a county or
town (town includes city) to appropriate money for all of the afore-
mentioned purposes except for the construction and reconstruction
of town wharves. However, there is no statutory authority to
finance substantial expenditures for this purpose by a loan au-
thorization. Accordingly, it has been necessary from time to time
to have special legislation to authorize such long-term finance.

21. Provision relative to the Issue of Bonds or Notes by

Districts.

There are many special acts relating to fire districts which were
amended to provide for the establishment of a water system therein,
which water system would be under the supervision of a board of
water commissioners elected bv the voters of the district.

There is ambiguous language in many of these special statutes
which raises a question as to whether or not the authority and re-
sponsibility for the signing of notes and bonds is placed in the
prudential committee or the board of water commissioners.

This condition can be clarified by placing such responsibility in
the prudential committee of a district because it is the principal
executive committee of the district, comparable to the board of
selectmen in towns.

22. Provision for the Appointment of a Temporary Secretary
in Regional School Districts.

There are no statutory provisions for the appointment of a
temporary secretary of a regional school district due to a vacancy.

Frequently, occasions have arisen where, because of a vacancy or
absence, difficulties have been encountered in connection with the
requirement of a certification by the secretary on notes issued by a



HOUSE No. 83.1964.] 13

f

regional district school committee to borrow funds in accordance
with statutory authority.

23. Provision clarifying the Provision relative to Residence
of a Town Officer.

General Laws, chapter 41, section 109, as most recently amended
by section 2 of chapter 592 of the Acts of 1960, provides that, if a
town or district officer removes from a town or district, he shall
thereby vacate any town or district office held by him.

It must be assumed that the words “town or district” mean the
town or district in which he holds office.

\n inference must likewise be drawn that the use of the word
officer” applies to both elected and appointed officer
If an appointed officer must vacate his office if he removes him-

self from his town or district, it may be contended that in order to
be appointed to such office a person shall be a resident of the town
or district.

Such restrictions are working to the disadvantage of many of our
municipalities because of the difficulty in obtaining local persons to
fill vacancies which are occurring in appointive offices. With the
increasing trend toward professionalization in the fields of mu-
nicipal government and because of the scarcity of trained and ex-
perienced personnel in the municipal government field, the Director
of Accounts believes it most desirable that any restrictions relating
to residence at the time of appointment shall not prevail.

24. Provision relative to the Term of Loans by Counties,
Cities, Towns and Districts for federally aided Pub-
lic Works Projects.

This proposed legislation would apply the word “maximum” to
both the term of bonds or notes issued, as well as to the rates of in-
terest, as set forth in the existing statute.

Under the existing statute the Emergency Finance Board is re-
quired to fix the term of a loan and the maximum rate of interest
to be paid thereon. There have been frequent occasions when, after
the Board has established a fixed term for a loan, it has been deemed
desirable by the city or town to issue a temporary loan in anticipa-
tion of the serial bond or note issue. If such a temporary loan runs
for less than a full twelve or twenty-four months, a condition will
be created which would result in a serial bond or note issue running
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for something less than a round number of years, such as nineteen
and one half years, which is most undesirable.

There have been other occasions when it has been deemed de-
sirable to issue the permanent loan for a lesser number of years
than was originally intended, thereby reducing the interest costs,
but in such cases it has been necessary to seek a revised vote from
the Emergency Finance Board.
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