
HOUSE.............................. No. 1520
By Mrs. Newman of Cambridge, petition of Edward W. Brooke, Mary B. 

Newman, Albert A. Gammal, Jr., Thomas C. Wojtkowski and another relative to 
the measure of damages in eminent domain proceedings. The Judiciary.

C&e Commotttoealti) of Massachusetts 
4  :----------- .

In the Year One Thousand Nine Hundred and Sixty-Four.

A n  A c t  r e l a t i n g  t o  t h e  m e a s u r e  o f  d a m a g e s  i n  e m i n e n t

DOMAIN PROCEEDINGS.

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows:

1 S e c t i o n  1. Section 12 of chapter 79 of the General Laws is
2 hereby amended by striking out the first two sentences thereof,
3 as most recently amended by section 4 of chapter 626 of the
4 acts of 1959, and by inserting in place thereof the following four
5 sentences: —  The damages for property taken under this chap-
6 ter shall be fixed at the value thereof immediately before the
7 adoption of the order of taking. There shall also be included
8 damages for injury to real estate not taken caused by the taking
9 of any part thereof, or by the establishment, construction,

10 maintenance, operation, alteration, repair or discontinuance of
11 any public improvement, whether or not a taking was made
12 therefor. There shall be deducted from the damages for prop-
13 erty taken and for injury to real estate not taken the benefit
14 accruing to real estate not taken, unless it was stated in the
15 order of taking, or if there was no order of taking in the order
16 for the establishment, construction, alteration, repair or dis- 

£ 7  continuance of the public improvement which caused the injury,
18 that betterments were to be assessed. Damages for such injury
19 and deductions therefrom for such benefits shall be determined
20 in accordance with the following two sections.

1 S e c t i o n  2. Said chapter 79 is hereby further amended by
2 inserting after section 12 thereof the following two sections: —



3 Section 12A. Except as otherwise provided by law, the dam-
4 ages to which any person is entitled under section twelve by
5 reason of injury to real estate not taken shall be determined as
6 follows: —
7 (a) In case a part of a parcel of real estate is taken from such
8 person, he shall be entitled to damages for all injury to the part
9 not taken which is caused by changes made and acts performed

10 on the part taken from him; and
11 (b) Whether or not a part of a parcel of real estate is taken
12 from such person, he shall be entitled to damages for (1) all in*
13 jury to his real estate caused by changes made and by acts per-
14 formed on land not taken from him for which he could have re-
15 covered damages in tort from an owner or occupier thereof
16 other than the body politic or corporate on behalf of which such
17 changes are made and such acts performed, and (2) all injury to
18 his real estate caused by the discontinuance, in whole or in part,
19 of a public improvement for which, upon its establishment, bet-
20 terments could have been assessed to him; and
21 (c) In no case shall any person be entitled to damages under
22 this section for injury to his real estate caused by the diversion
23 of traffic from or circuity of travel on a public way, or by the
24 loss or impairment of navigation on a waterway; provided, that
25 nothing in this subsection shall be construed to affect his rights
26 at common law and under existing statutes to damages for the
27 deprivation of access to such a public way or waterway.
28 Section 12B. Except as otherwise provided by law, the
29 amount deductible from the damages to which any person is
30 entitled under section twelve by reason of benefit to real estate
31 not taken shall be determined as follows: —
32 (a) In case a part of a parcel of real estate is taken from such
33 person, there shall be deducted the value of all benefit to the
34 part not taken which is caused by changes made and acts per-
35 formed on the part taken from him; and
36 (b) Whether or not a part of a parcel of real estate is taken
37 from such person, there shall be deducted (1) the value of air
38 benefit to his real estate caused by the establishment, construc-
39 tion, maintenance, operation, alteration or repair, on land not
40 taken from him, of a public improvement for which betterments
41 could have been assessed to him, and (2) the value of all bene-
42 fit to his real estate caused by the elimination or discontinuance
43 of changes or acts on land not taken from him which, upon the



44 making of such changes or the performance of such acts, would
45 have entitled him to damages under subsection (5) (1) of section
46 twelve A ; and
47 (c) In no case shall there be a deduction under this section
48 for benefit to the real estate of any person caused by increased
49 traffic or reduced circuity of travel on a public way, or by im-
50 proved navigation on a waterway; provided, that nothing in
51 this subsection shall be construed to affect the rights at common
52 law and under existing statutes to the deduction of benefits for
53 the improvement of access to such a public way or waterway.
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