
No. 3377HOUSE .

Executive Department,
State House, Boston, March 25, 1964

MTo the Honorable Members of the SenaU
ymt'

A major advance in Anglo-A
and House of Representative

rerican procedural law in the past
introduction of extensive pre-trialcentury and a half has been tl

the courts. The greatest singlediscovery in civil cases pendin
step in this advance was the
Civil Procedure.

; m the courts, the greatest single
itroduction of the Federal Rules of

!ourt in 1935 appointed an Ad-
rules. This committee numbered

The United States Supreme (

visory Committee to prepare the
among its members some of the k
nation some practicing lawye
worked for three years, and in 193
the new Rules. The American I
Federal Rules as “probably the <

ig legal minds throughout the
others teachers of law. It

8 the Supreme Court promulgated
3ar Association has described the
reatest single accomplishment in

it seems overwhelminglymodern judicial reform
the most enlightened proceduralagreed that these rules constiti

system yet devised”. The Federal Rules made provision for broad
pre-trial oral discovery, and experience has proved this to be their
most successful, most popular, and most often copied feature.
More than forty states have now introduced broad pre-trial dis-
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has lagged behind the nation inMassachusetts, unfortunatel
this regard. For many years the Judicial Council and many others
have urged the introduction of pre-trial oral discovery. The Chief
Justice of the Superior Court has repeatedly urged its introduction,

recently in an address on January 25 before the leaders of the
bar in Massachusetts. His remarks on that occasion have been
reprinted in the March, 1964, issue of the Massachusetts Law
Quarterly, with a companion article by Associate Justice Robert
Sullivan of the Superior Court. Answers to most if not all of the
questions you may have concerning pre-trial oral discovery may
be found in these two articles.
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Briefly stated, oral discovery provisions entitle each side in a
civil action to learn facts before trial from any person having
knowledge important to the case. This is accomplished by taking
the oral testimony of the witness under oath and in a judicial at-
mosphere, but not before the Court. The testimony is taken with
a minimum of expense to the parties; it is often taken in a lawyer’s
office, with the lawyers for both parties present. The Federal Rules
and the rules of the more than forty states which have broad oral
discovery contain important provisions for court supervision of the
process, to safeguard the witnesses and parties from any possible*
harassment or undue expense. The net result is that the lawyers
learn the facts of the case thoroughly in advance of trial.

Why is this important?
The first and most important result is that it improves the

quality of justice administered by the courts. Discovery eliminates
the trial grounded in secrecy and suspense. It changes the trial
from a game of surprise and tactics to an orderly and rational con-
sideration of the issues which lie at the heart of the controversy.
However fair our judges try to be, however wise our laws, if there
is no opportunity for such an orderly and rational trial of the vital
issues, our system of justice is a failure. The principal reason for
the almost unanimous adoption of broad oral discovery in this
nation is that it gives a better opportunity for the courts to admin-
ister fair and impartial justice.

But experience in the Federal Courts and the courts of our sister
states has shown that a better quality of justice is not the only
benefit derived from pre-trial oral discovery. The exposure of facts
before the trial has been shown to have a profound tendency to ex-
pose groundless claims and defenses and to produce pre-trial settle-
ments. This has meant a tendency to reduce congestion in the
courts. It is this feature of discovery which makes it particularly
important to introduce pre-trial oral depositions into our con-
gestion-plagued Superior Court without delay. Under our present
system of limited discovery the parties and their lawyers often
confront each other for the first time in court. Each side learnt
for the first time the facts known only to the other as they are pre-
sented before a jury. The parties having used the trial for dis-
covery, at a cost of approximately $750 per day to the Common-
wealth then settle the case. Two or three days of trial time have
been used unnecessarily. Pre-trial oral discovery advances the all-
important confrontation to a date preceding the trial, and this
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means that cases which can be settled do not waste the time of the
court and the jury. This tendency to relieve congestion can mean
the end of costly temporary expedients adopted for the same pur-
pose. In particular it can make possible the gradual reduction of
extensive referrals to auditors, which presently cost the Common-
wealth almost half a million dollars per year.

We owe to our courts the opportunity to administer better jus-
tice with less delay. This can be done by enactment of the attached
legislation, which will make available in our Superior Court a

procedural device proven overwhelmingly successful in the
Courts and those of more than forty of our sister states.

This bill has the widespread support of the bar. lam informed
that it has been endorsed by the Massachusetts Bar Association
Committee on the Administration of Justice, by the Boston Bar
Association Committee on Civil Procedure, by the Presidents of
both of those bar associations, the ten county bar association
Presidents who have been contacted, and all of the Deans of the
Massachusetts law schools. The Judicial Council has also voted
its support.

I urge prompt enactment of this forward-looking bill

Respectfully submitted,

ENDICOTT PEABODY,
Governor of the Commonwealth.
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In the Year One Thousand Nine Hundred and Sixty-Four.

An Act to extend discovery in the superior court.

Be it enacted by the Senate and House of Representatives in Generat e
lourt assembled, and by the authority of the same, as follows:
1 Chapter 233 of the General Laws is amended by inserting
2 therein the following section 40A:
3 (1) Any party in a civil cause or proceeding pending in the
4 superior court may, subject to rules promulgated by the justices
5 of the superior court, take the testimony of any person, includ-
-6 ing a party, by deposition upon oral examination for the pur-
-7 pose of discovery or for use as evidence or for both purposes.
8 (2) For the purpose of discovery or for use as evidence or
9 for both purposes the superior court may, subject to rules pro-

-10 mulgated by the justices of the superior court, upon motion of
11 any party showing good cause in any civil cause or proceeding
12 therein, order any other party to (a) produce and permit in-
-13 spection and copying of documents and other tangible things
14 not privileged, and ( b ) permit entry upon designated land or
15 other property for the purpose of inspecting, measuring or
16 photographing the same or any object or operation thereon.
17 (3) Section 9of chapter 153, section 68 of chapter 231 and
18 sections 24 through 40 of chapter 233 of the General Laws shall
19 not apply to the superior court after rules governing the mat-
-20 ters covered by (1) and (2) of this act are in effect.
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