
HOUSE . 3195

#By Mr. Bradley of Newton, petition of the Associated Subcontractors of Massa-
chusetts for legislation to clarify the procedure for direct payments to subcon-
tractors in public work projects. State Administration.

*

In the Year One Thousand Nine Hundred and Sixty-Eight.

An Act clarifying the procedure for direct payments to sub-
contractors.

1 Section 1. Chapter 30 of the General Laws is hereby
2 amended by striking out section 39F and inserting in place

* 3 thereof the following section :
4 Section 39F. Every contract awarded as provided in sec-
-5 tions forty-four A to L, inclusive, of chapter one hundred
6 and forty-nine shall contain the following paragraphs and
7 every contract awarded as provided in section thirty-nine M
8 of chapter thirty shall contain the following paragraphs ex-
9 cept for paragraph (h) and in each case those paragraphs shall

10 also be a binding agreement between the general contractor
11 and each subcontractor;
12 (a) Forthwith after the general contractor receives pay-
-13 ment on account of a periodic estimate, he shall pay to each
14 subcontractor the amount contained therein for the labor
15 or materials performed or furnished by said subcontractor,
16 less any amount retained therefrom by the awarding author-
17 ity under the terms of the general contract or in consequence
18 of any legal proceedings and less any amount claimed due
19 the general contractor from the subcontractor out of such
20 amount.
21 (b) Not later than the sixty-fifth day after each subcon-
22 tractor completes his work in accordance with the plans and

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:
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23 specifications, the entire balance due under the subcontract
24 shall be due the subcontractor and shall be paid to the gen-
-25 eral contractor by the awarding authority in partial pay-
-26 ment of the amount due under the general contract; pro-
-27 vided, however, that the awarding authority may withhold I
28 from such partial payment any amount retained by the award-
-29 ing authority for specific items of incomplete or unsatisfactory
30 work or because it cannot reasonably determine whether said
31 portion of the work is satisfactory or in consequence of any
32 legal proceedings. The general contractor shall forthwith pay«
33 to the subcontractor the full amount received as aforesaid r

34 from the awarding authority less any amount claimed due the
35 general contractor out of such amount.
26 (c) All payments made by the awarding authority to gen-
-27 eral contractors for labor or materials performed or fur-
-28 nished by a subcontractor as provided in (a) and (ft) hereof
29 shall be made to the general contractor for the account of such
30 subcontractor. The awarding authority shall take reasonable
31 steps to compel the general contractor to make the payments
32 provided herein to each subcontractor. If a demand for direct
33 payment includes any such amounts, payment shall be made
34 as provided in paragraph (e) rather than as provided in para-
-35 graphs (a) and (ft).
36 (d) If, within seventy days after the subcontractor has
37 completed his work, the subcontractor has not received from
38 the general contractor the entire balance due on the sub-
-39 contract less any amount retained by the awarding authority
40 and less any amount retained in consequence of any legal
41 proceedings, the subcontractor may demand direct payment
42 of the balance due from the awarding authority. The demand
43 shall be in the form of a sworn statement delivered to or sent
44 by certified mail to the awarding authority, and a copy shall
45 be delivered to or sent by certified mail to the general con-
46 tractor at the same time. The sworn statement shall indi-
-47 cate that the subcontractor has completed his work, that he "

48 has demanded payment from the general contractor, and that
49 the general contractor has failed to pay; and it shall include
50 a detailed statement and breakdown setting forth the basis |
51 for the amount claimed due. Within ten days after the re-
-52 ceipt of a copy of said demand, the general contractor mav
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53 deliver or send by certified mail to the awarding authority,
51 a sworn reply giving a detailed statement and breakdown of
55 the status of the subcontractor’s account, and a copy shall
56 be delivered to or sent by certified mail to the subcontractor
57 at the same time. The awarding authority may also forth-
58 with upon receipt of the demand, send a copy to the general
59 contractor and request a sworn reply as provided herein and
66 within ten days.
61 (e) Within ten days after the receipt by the general con-
62 tractor of the subcontractor’s demand or of the request for
63 reply from the awarding authority, the awarding authority
61 shall make direct payment to the subcontractor of the entire
65 balance due on the subcontract less any amount retained by
66 the awarding authority, less any money retained in conse-
67 queuce of any legal proceedings, and less any amount claimed
68 to be due the general contractor in any sworn reply which
69 contains a detailed statement and breakdown of the sub-
70 contractor’s account, but no deduction for amounts claimed
71 due the general contractor shall be made if the sworn reply
72 of the general contractor does not contain the required de-
73 tailed statement and breakdown. Deductions from a direct
71 payment because of amounts claimed by the general con-
-75 tractor in his sworn reply shall be paid to a bank selected
76 by the general contractor and the subcontractor or, if there
77 is no agreement for such selection, in a bank selected by the
78 awarding authority, for deposit in an interest bearing joint
79 escrow account to be withdrawn only on joint signatures of
80 the general contractor and the subcontractor or upon a final
81 judgment or decree of a court of competent jurisdiction de-
82 termining the amount due each including the accrued in-
83 terest.
81 (f) All direct payments including deductions from direct
85 payments paid to banks for deposit in joint escrow accounts
86 (i) shall be made out of amounts payable to the general
87 contractor at the time of receipt of the subcontractor’s de-
-88 mand and out of any amounts which later become due the
89 general contractor and in the order of receipt of such de-
90 mauds from subcontractors, and (ii) shall discharge the
91 obligation of the awarding authority to the extent of such
92 payment.
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93 (g) The awarding authority shall retain from payment
94 to a general contractor an amount sufficient to satisfy all
95 unpaid balances of demands for direct payment received from
96 subcontractors. All such retentions shall be earmarked for

such direct payments and direct payments shall be paid from
such earmarked funds.9S

(h) If the subcontractor does not receive payment as pro-99
100 vided in (a) above or if the general contractor does not
101 submit a periodic estimate for the value of the labor or
102 materials performed or furnished by the subcontractor and
103 the subcontractor does not receive payment for same when
104 due, less the deductions provided for in (a), the subcon-
105 tractor may demand direct payment as provided in para-
106 graph (e) herein and thereafter the awarding authority shall
107 proceed as set forth in paragraphs (d ), (e), (/) and ( g )

108 herein except that the demand for direct payment shall not
109 indicate that the subcontractor has completed his work.
110 (2) Any assignment by a subcontractor of the rights un-
it 1 der this section to a surety company furnishing bond under
112 the provisions of section twenty-nine of chapter one hundred
113 and forty-nine shall be invalid. Such surety company shall
! 14 not have any right of subrogation against any sums due a
115 general contractor on a particular contract unless and until
116 it has paid in full all claimants for whose benefit the bond
117 was executed and furnished to the awarding authority.
118 f3) “Subcontractor” as used in this section for contracts
119 awarded as provided in sections forty-four A to forty-four
120 L, inclusive, shall mean a person who receives a subcon-
121 tract as a result of a filed sub-bid or who is approved by the
122 awarding authority as a person performing labor or both
123 performing labor and furnishing materials pursuant to a
124 contract with the general contractor; and for contracts
125 awarded as provided in section thirty-nine M of chapter thirty
126 shall mean a person approved by the awarding authority as
127 a person performing labor or both performing labor and fur-
128 nishing materials pursuant to a contract with the general
129 contractor; and for contracts with the commonwealth shall
130 also mean a person contracting with the general contractor
131 to supply materials used or employed in a public works
132 project and for a price in excess of five thousand dollars.
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Section 2. The first paragraphs of section 39G of said
chapter 30 is hereby amended by striking out the last sen-
tence and inserting in place thereof the following sentence:—
The contracting authority shall deduct and retain from pay-
ment of said final estimate a sum sufficient to satisfy any
and all outstanding claims against a contractor that have
been duly filed under the provisions of section thirty-nine F.
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