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The Massachusetts Cornrnlssion Against Discrimination (MC,qD) is committed to 

providing arbitration, mediation and other forms of Alternative Dispute Resolution 

(ADR) to Complainants and Respondents who choose them. With a growlng number of 

new complaints filed each year, arbitration and mediation provide low-cost and 

expedited avenues of bringmg discrimination cases to an equitable conclusion. ADR is 

tenable only where minimum standards of quality and procedural safeguards insure 

just and fair processes and outcomes; h s  Policy on Alternative Dispute Resolution 

represents the Conunission's commitment to establish such standards. 

The MCAD is one of the first civil rights enforcement agencies in the country to 

comprehensively emplov ADR to resolve cases. It is likely that the policy outlined 

herein will evolve and change as the Commission gains more experience and insight 

into the uses and limits of Alternative Dispute Resolution. -4 formal evaluation of the 

experience with this policy will be conducted drawing on information to be collected 

horn each case submitted to ADR. Comparisons will be made to cases that are resolved 

through standard Commission procedures. Among the criteria to be used in evaluating 

thls polic:yr will be the effects on the time required to resolve a case, the costs to the 

parties and the Commission, and the satisfaction of the parties with the process. 

This document represents a first step in describing the Commission's policy with 

regard to ADR and may be modified by additional policy bulletins; it will likely be 

codified though regulation after a trial period and eventually, perhaps, translated into 

statute. 



I. Arbitration 

Arbitration is the process by whch parties to a dispute select a th rd  partv 

neutral to render a binding decision as to the outcome of a dispute. By adopting a 

policy wluch allows for the arbitration of discrimination claims, the Commission will be 

vesting tlwd party neutrals with considerable powers. Because of ths, and because of 

the important social values embodied in discrimination law, strict parameters wdl be 

placed on the circumstances under whch  Commission sanctioned arbitration will take 

place. Those parameters are described below. 

I. Choosing Arbitration 
(a) Cases will o d y  be submitted to binding arbitration where both Complainant 
and Respondent voluntarily agree to do so, and where both parties have had the 
opportunity to confer with.counse1. Further, both Complainant and Respondent 
must agree on who will arbitrate their dispute or agree on the means by whch 
an arbitrator will be selected. 

(b) When the parties choose arbitration, the processing of a complaint by the 
MCAD will be suspended; the case will be closed by the Commission once the 
arbitrator renders a decision. 

(c) The processing of a complaint will be suspended at the time the parties file a 
written agreement to arbitrate with the Clerk oi the Commission incorporating 
all of the arbitration protocols outlined in this policy bulletin. In order for the 
agreement to be effective, it must be signed by the Commissioner assigned to the 
case. The MCAD will not recognize those arbitrations that do not incorporate 
the protocols outlined in this policy bulletin. 

(d) The MCAD will not recognize those arbitration agreements that come as a 
result of mandatory arbitration provisions that employees are required to sign as 
a condition of employment, or are imposed prior to a dispute arising. 

(e) Arbitration is probably most appropriate after the Commission has 
investigated a complaint of discrimination and found probable cause. However, 
the Commission will r e c o p z e  any arbitration regardless of what stage of the 



process a complaint is in, when both parties agree to it, both parties are 
represented by counsel, and the arbitration proceeds according to the protocols 
outlined in this bulletin. 

2. Representation by Counsel 
(a) The Commission will not recogmze claims that are arbitrated where either 
Complainant or Respondent does not have the advice of counsel. 

(b) Where the Commission has found Probable Cause, and where a Complainant 
is pro se, the Commission wdl assign an MCAD staff attorney to present the 
Complainant's case before an arbitrator. Complainants always have the right to 
decline the services of Commission counsel and retain representation of their 
own choosing. For the limited purposes of the reference in G.L. c. 151B, sec. 5 
pertaining to the role of Commission attorneys where a Complainant is pro se, 
the arbitration proceeding shall be deemed to be a Commission proceeding. 

3. Roster of Arbitrators 
(a) The MCAD will recogruze onlv those decisions rendered by arbitrators 
deemed to be knowledgeable and experienced by the Commission. A roster will 
be maintained of all such arbitrators r ecopzed  by the MCAD. 

(b) The parties will be presented with the roster of arbitrators recognized by the 
MCAD, listing the arbitrator's name, area of practice, background, evaluations 
from other parties who have used the arbitrator's services and category of cases 
thev are deemed qualified to arbitrate (see 4(c) below). The choice of an 
arbitrator, or how an arbitrator will be chosen, will be up to the parties. If the 
parties cannot agree on an arbitrator, they may request that the MCAD (or a 
&contractor designated by the MCAD) appoint an arbitrator from the raster. 

(c) Admi~istration of the roster mav be cor.kacted by the MCAD to a qcaliiied 
sutxontxactor, though the Commission reservss all rights to set standards and 
othe~vise inpiement these policy guidelines. 

(d) Arbitrators shall conform their conduct in any arbitration referred to them bv 
the MCAD to the Code of Ethcs for Arbitrators promulgated by the American 
Arbitration Association and the American Bar Association. The MCAD, or a 
ihrd  party contractor, shall make copies of these standards available upon 
request. 

4. Qualification of Arbitrators 
(a) In determining whether to list an individual on the MCAD's arbitration 
roster, the Commission will examine a variety of factors, though no one factor 



may be necessarilv determinative. Generally, the Commission would examine 
the ability of the individual to fairly and efficiently administer, manage and 
control an evidentiary proceeding which though adjudicatory in nature, is less 
formal than a public hearing. The Commission will also examine the familiaritv 
of the applicant with contemporary standards employed by the courts with 
regard to discrimination law. 

(b) The following are examples of the factors that will be reviewed by the 
Conmission in determining whether an applicant should be listed on the MCAD 
roster of arbitrators: 

i. The applicant's civil litigation experience, as demonstrated by the 
following: 

a. Superior Court or US District Court trial work, of any 
nature, involving jury trials and/or bench trials. 

b, Judicial (any level) or Administrative (any forum) trial work, 
focusing on issues arising under the MCAD's or EEOC's 
jurisdiction, involving matters focusing on discrimination in 
housing, employment or public accommodations; and a 
record of serving as counsel in at least one appellate matter 
(any court) involving issues of housing, employment, or 
public accommodations. 

c. Appellate matters involving issues arising under G.L. 
c.151B, together with a record demonstrating that the 
applicant has trial experience in any forum satisfacton; to 
the Commission. 

d. A record of civil or criminal litigation experience involving 
matters in any forum. 

ii. Experience as an arbitrator or hearing officer in other matters. 

iii. Evidence of a professional career which demonstrates that the 
applicant has the temperament and personal background sufficient to 
perform the duties of an arbitrator. 

iv. Good references. 

v. Completion of an MCAD annual training and evaluation program. 

vi. Other experience that, in the opinion of the Commissioners 
demonstrates evidence of familiarity with civil rights statutes and their 
enforcement. 



(c) Arbitrators may be deemed, depending on their particular.experience, 
qualified bv the MCAD for one or more of the following categories of cases: 
housing; public accommodations; employment-disabilitv; employment-sex; 
emplovment-national orign/ancestry; emplovment-race; employment-religion; 
employment- sexual orientation; emplovment-retaliation. 

(d) If upon review, prospective arbitrators are deterxnined. to lack the requisite 
experience to be listed on an MCAD roster, they may substitute a course of 
training and study to re-apply and become listed. The course of training and 
study must be approved by the Commission, and successfully completed by the 
applicant. 

(e) The Commission will take affirmative steps to insure that the roster of 
arbitrators contains professionals with a broad diversity of backgrounds. 

(f) Arbitrators have a duty to disclose to the parties any relationship which might 
reasonablv constitute or be perceived as a conflict of interest. 

5. Fees for Arbitration 
(a) The fees charged for arbitration shall be allocated amongst the parties in a 
manner which they deem to be fair and equitable. In some instances, this may 
require one party to pay a hgher  percentage than that paid by the other partv, or 
shall require one party to pay the full fee; where possible, both parties should 
make some contribution toward the fee. 

(b) Where the Commission has delegated administration of the roster to a third 
party contractor, the contractor may take a role in allocating the payment of the 
fee between the parties. 

(c) The arbitrator shall not be in iomed of how the fee was allocated, and shall be 
paid eittter through the Commission or through a thud party contractar. 

6 .  Discovery 
(a) Parties who elect arbitration will have a limited opportunity for discovery 
prior to submitting the case to an arbitrator. The period for discovery will run 
thrty days from the day the parties formally elect arbitration. The scope of 
discovery is at the discretion of the arbitrator. 

(b) The arbitrator may cause subpoenas to be issued for the attendance of 
witnesses and for the production of books, records, documents and other 
evidence, and shall have the power to administer oaths. On application of a party 
and a showing of good cause, the arbitrator mav permit depositions to be taken. 



(c) Each side must produce to the other any documents whch it intends to 
introduce at arbitration. With approval from the arbitrator, any party in an 
arbitration proceeding mav serve upon any other party a request for the 
production of documents as permitted by rule tlurty-four of the Massachusetts 
Rules of Civil Procedure. 

7. The Arbitration Proceeding and Decision 
(a) The parties must produce a record (stenographic or cassette tape) of the 
arbitration proceeding at their own expense. Witnesses who teskfy must do so 
under oath. Information will be allowed into evidence only at the discretion of 
the arbitrator. The arbitrator shall be the judge of relevance and materiality of the 
evidence offered and conformity to the rules of evidence shall not be required. 
All evidence shall be taken in the presence of both parties. 

(b) The arbitrator shall appoint a time and place for the hearing and cause 
written notice to the parties to be served personally or by registered mail not less 
than ten days before the hearing. The parties s h d  have the right to be heard, to 
present evidence material to the controversy and to cross-examine witnesses 
Hppearing at the hearing. The arbitrator shall hear and determine the controversy 
upon the evidence produced. 

(c) The arbitrator may impose any remedies that would be available under 
Massachusetts General Laws Chapter 151B, unless the parties agree in advance of 
the arbitration, in writing, to constraints on the arbitrator's discretion. One 
example of the constraints the parties might agree to, would be the imposition of 
upper and/or lower limits on the size of a damage award. 

(d) The arbitrator shall issue a written decision explaining the rationale for the 
result they reached withm thrrty days of the close of the arbitration proceeding. 
The decision, along with a copy of the record, shall be filed with the Clerk of the 
Commission. 

8. Review by the Commission 
(a) T h t v  business days after the decision of the arbitrator is filed at the 
commission, the decision will become final and binding on the parties and the 
case will be closed. Before thirty days have elapsed, the decision may be set aside 
by an order of two Commissioners bf the MCAD. The Commissioners may set 
the decision aside if, after reviewing it, they believe the decision is not in the 
public interest based on the following criteria: 

i. the award was procured by corruption, fraud or other undue means; 

ii. there was evident partiality by an arbitrator appointed as a neutral, 



corruption of the arbitrator or misconduct prejudicing the rights of anv 
partv; 

iii. the arbitrator exceeded their powers or refused to hear evidence 
material to the issues in dispute; 

iv. the decision of the arbitrator is palpablv wrong and/ or is clearlv 
repugnant to the purposes and policies of the ~omxkssion 

iv. every reasonable presumption will be made in favor of the award; 

If a decision is set aside by the Commissioners, the complaint shall be reinstated 
at the Commission back to the point at which the parties elected arbitration and 
will then proceed along the normal course to adjudication. The arbitrator's 
decision, as well as the record of the arbitration proceeding, will be admissible at 
a public hearing if the case is reinstated at the Commission. 

(b) Upon application made withrn thuty days after delivery of a copv 6: the 
award to the applicant, the Commission shall modify or correct the dward if: 

i. there was an evident miscalculation of figures or an evident mistake in 
the description of any person, thing or property referred to in the award; 

ii. the award is imperfect in a matter of form, not affecting the merits of 
the controversy; 

Lf the application is granted, the Commission shall modify and correct the award 
so as to effect its intent and shall c o n f i  the award as so modified and 
corrected. 

9. Non-Binding Arbitration 
(a) Parties may agree to submit their dispute to non-binding arbitration by 
mutual agreement before the commencement of an arbitration proceeding. All of 
the parameters outlined with regard to binding arbitration in sections 1-8, apply 
to non-binding arbitration, except that the party dissatisfied with the arbitrator's 
decision must pay the legal fees and costs incurred by the opposing side in the 
course of litigating the case in arbitration, in full, before the case will be 
reinstated. If a party elects to reinstate the case at the Commission they must do 
so withn thirty ciais of the issuance of the decision. 

(b) The arbitrator's decision, as well as the record of the arbitration proceeding, 
will be admissible at a public hearing if the case is reinstated at the Commission. 



11. Mediation 

klediation is the process bv which the parties to a dispute voluntariIy attempt to 

resolve their differences with the assistance of a third party neutral. Ultimately 

resolving a complaint through mediation is entirely dependent on both parties entering 

into a mutually agreeable settlement. Unlike arbitration, the thud party neutral has no 

power to unilaterally impose a decision on the parties, and therefore the strict 

parameters that govern arbitration need not apply to mediation. Nevertheless, some 

parameters should attend the mediation of complaints of discrimination at the MCAD; 

they are set forth below. 

1. Choosing Mediation 
(a) Cases will only be mediated where both Complainant and Respondent 
voluntarilv agree to do so. Further, the parties must agree on who will mediate 
their dispute or agree on the means by which a mediator wdl be selected. 

2. Roster of Mediators 
(a) The Commission will maintain a roster of mediators determined to be 
knowledgeable and experienced; in listing mediators on the roster the MCAD 
Mrlll use the same factors that are used for arbitrators, described in Section I(4). 
The parties are not required to use mediators who are listed on an MCAD roster 
but may find it useful to do so. 

(b) An additional factor for inclusion on the roster of mediators is the successful 
completion of mediation training that will have the efiect of involung the 
statutory protections of the Mediation Confidentialitv Statute, M.G.L. c. 233, s. 
23C. As with arbitrators, mediators will be required to complete an annual 
training and evaluation program. 

(c) Depending on their particular experience, mediators may be deemed 
quaIified by the MCAD for one or more of the following categories of cases: 
housing; public accommodations; employment-disability; employment-sex; 
employment-national orign/ancestry; employment-race; employment-religion; 
employment-sexual orientation; employment-retaliation. 

(d) If upon review, prospective mediators are determined to lack the requisite 



experience to be listed on an MCAD roster, they mav substitute a course of 
haifing and studv to re-apply to become listed. The course oi training and stud" 
must be approved bv the Commission, and must be successfully completed bv 
the applicant. 

(e) The Commission will take affirmative steps to insure that the roster of 
mediators contains professionals with a broad diversity of backgrounds. 

( f )  Mediators have a duty to disclose to the parties any relationship whch  might 
reasonably constitute or be perceived as a conflict of interest. 

(g) Mediators shall conform their conduct in any mediation referred to the by the 
MCAD to the Model Standards of Conduct for Mediators promulgated by the 
American Arbitration Association, American Bar Association, and society of 
Professionals in Dispute Resolution. The MCAD, or a third party contractor, shall 
make copies of these standards available upon request. 

3. Fees for Mediators 
(a) The fees charged for mediation shall be allocated amongst the parties in a 
manner whch they deem to be fair and equitable. In some instances, tlus may 
require one party to pay a higher percentage than that paid by the other party, or 
shall require one party to pay the full fee; where possible, both parties should 
make some contribution toward the fee. 

(b) Where the Commission has delegated administration of the roster to a thud 
party contractor, the contractor may take a role in allocating the payment of the 
fee between the parties. 

(c) The mediator shall not be Informed of how the fee was allocated, and shall be 
paid through the Commission or through a third party contractor. 

4. Review by the Commission 
(a) Settlement agreements arrived at through mediation must be submitted to the 
MCAD for approval before a case will be closed by the Commission. The 
decision to approve a settlement agreement and close the case may be made by 
the Investigating Commissioner assigned to the case, if the complaint is still 
under investigation and no finding of probable cause has been made; or may be 
made by the Hearing Conmissioner if a finding of probable cause has been made 
and the case has been certkied for public hearing. 

(b) The grounds upon which the assigned Commissioner may decline to 
recogruze a settlement agreement and keep the case open at the Commission 
include: 



i. One of the parties was unrepresented by counsel 

ii. The terms of the settlement agreement are at a substantial variance 
with the outcomes of other cases with similar fact patterns and a 
reasonabie explanation is lacking. 

iii. The public interest requires the Commission to keep the case open. 

(c) The MCAD may close a case for failure to cooperate where the assigned 
Commissioner believes the Complainant is refusing to accept a good faith offer 
from the Respondent that would make the Complainant whole. 

(d) The mediation proceeding, the positions of the parties expressed during the 
mediation, offers and counter-offers made during the mediation, shall be 
confidential and shall be inadmissible in any subsequent proceedings at the 
Commission or in Court. 

Arbitration and mediation may be attractive alternatives for many of the 

Complainants and Respondents who have claims p e n d e  at the Massachusetts 

Commission Against Discrimination. It wdl rmf'nowever, provide a complete substitute 

for the process of formal adjudication for every case. The MCAD will continue to 

resolve any and all cases where the parties do not choose arbitration or mediation, at 

the same tune it provides alternatives to tllose who do want them. 

In addition to the ADR alte.matives provided by the MCAD once a complaint has 

been filed, the Commission strongly supports the expansion and development of 

in-house alternative workplace dispute resolution mechanisms. Such systems should be 

voluntarv and should operate within the standards of fairness detailed in the guidelines 

above. Deng so will help to eliminate the conditions that give rise to claims of 

discrimnation and will resolve those that do arise, in a just and efficient manner. 



In drafting this poiicv, the Commission acknowledges its gratitude to the 

foilowing organizations and individuals for the information and guidance thev have 

provided; their inclusion on this list should not necessarily be construed as their 

endorsement of t h s  policv, only as a sign of the Comrnisslon's gratitude for their 

assistance: the Task Force on Alternative Dispute Resolution in Employment and 

their Due Process Protocol for Mediation and Arbitration of Statuto y Dzsputes ariszng out of 

the Employment Relationship issued on May 9,1995; the Report and Recommendatzons 

issued by the Commission on the Future of Worker-Management Relations under the 

auspices of the US Departments of Labor and Commerce in December of 1994; Dr. John 

T. Dunlop, Former Secretary of Labor, and Larnont University Professor Emeritus at 

Harvard University; Arnold Zack, former President of the National Academy of 

Arbitrators; Fredie Kay, Executive Director of the Massachusetts Office of Dispute 

Resolution; Attorneys Dalia Rudavsky and Wendy Kaplan, of the National 

Employment Lawyers Association (NELA); Attorney Rick Ward, of the law firmof 

Ropes & Gray; Attorney Arthur Telegen, of the law firm of Foley, Hoag & Eliot; P;; 

Larnont Stallworth, Founder and Chairman of the Center for Employment Dispute 

Resolution; Attorney David Hoffman, of the law firm of Hill & Barlow; Jay Siegel, 

faculty member at the John F. Kennedy school of Government at Harvard University; 

John Wallace, President of ADR/Equimar; Douglas McDowell, General Counsel for 

the Equal Employment Advisor. Council; Ericka Gray, of JAMS/Endispute; and 

finally, Thomas A. Kochan, George M Bunker Professor of Management at the 

Massachusetts Institute of Technology. 


