
November 5,1998 

The Honorable Herbert P. Wilkins 
Chief Justice 
Massachusetts Supreme Judicial Court 
1300 New Courthouse 
Boston, MA 02 108 

Dear Mr. Chief Justice: 

The Supreme Judicial Court Committee on Pro Bono Legal Services with this 
letter transmits its Final - Report to the Supreme Ju . The Report has the 
support of all members of the Committee. Also enclosed are two concuning statements 
which express views of individual members of the Committee. The Committee thanks 
the Court for the opportunity to consider ways in which pro bono legal services for low- 
income people in the Commonwealth might be enhanced. We request that the Court 
release the Report to the public on or after November 12, 1998. 

The Final Report provides a coordinated strategy in response to the Court's 
mandate that the Committee recommend how best to encourage and support pro bono 
efforts of attorneys in the Commonwealth. The Final Report has benefited greatly from 
the discussion and debate and written comments engendered by the Committee's 
Preliminary Report. Members of the Committee discussed the Preliminary Report with 
groups of attorneys throughout the Commonwealth, and there was extensive 
commentary in legal publications regarding the Preliminary Report. Approximately 50 
attorneys provided written comments to the Committee. The Committee has carehlly 
and fully considered all comments, the majority of which focused on the proposed 
(aspirational) ethical Rule. Few comments were received regarding the overall strategy 
proposed by the Committee. The comments are available for review by the Justices. 

The entire Report, especially the proposed Rule, reflects changes fiom the 
Preliminary Report as a result of the Committee's consideration of the comments 
received. The Committee continues to believe firmly that an (aspirational) ethical Rule 
is needed as part of a coordinated strategy to increase pro bono legal assistance. The 
Committee has, however, made significant changes in the wording of the proposed Rule 
and the proposed Comment to the Rule, including elimination of the requirement that 
lawyers report to the Board of Bar of Overseers on the pro bono work that they do, and 
simplifying the financial contribution option in the proposed Rule. 
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The proposed Rule is only one part of a coordinated strategy that includes 
expanded roles for the judiciary, the organized bar, law schools and existingpro bono 
programs. Central to the overall strategy is the Committee's recommendation that the 
Court appoint a Standing Committee on Pro Bono Legal Services of the Supreme 
Judicial Court, as described in the Final Report, to lead a continuing effort to support 
and expand thepro bono work of attorneys in the Commonwealth. 

The Committee thanks the Court for the opportunity to serve the Court, the bar 
and the Commonwealth on a subject of such fundamental importance to all 
Massachusetts residents, particularly low-income people whose access to justice 
depends on the pro bono efforts of lawyers. 

The Committee stands ready to answer any questions the Court may have. 

Michael S. Greco, Esq. 
Chair 

Karen F. Green, Esq. 
Vice-Chair 

James G. Collins, Esq. 
Mary M. Connolly, Esq. 
Walter A. Costello, Esq. 
Margaret B. Drew, Esq. 
Provost David Hall, Esq. 
P. Keyburn Hollister, Esq. 
Prof. Arthur B. Leavens, Esq. 
Matthew J. McDonnell, Esq. 
David A. Mills, Esq. 
Paul P. O'Connor, Esq. 
Lonnie A. Powers, Esq. 
Pauline Quirion, Esq. 
Mary K. Ryan, Esq. 
Irene B. Schall, Esq. 
Gerry Singsen, Esq. 
The Honorable Geoffrey A. Wilson 



SUPREME JUDICIAL COURT 
COMMITTEE ON PRO BONO LEGAL SERVICES 

REPORT TO THE SUPREME JUDICIAL COURT 
November 1998 

PREFACE: EQUAL JUSTICE FOR ALL 

When we who are privileged to be attorneys in the Commonwealth of Massachusetts proudly 

raise our right hands to take the oath of office, we aspire to be champions for justice. We commit 

ourselves to achieving the promise of our Constitution that "each citizen ought to obtain right and 

justice fieely, and without being obliged to purchase it . . ."' Against this ideal is arrayed the reality 

that an estimated 225,000 times each year low-income persons in Massachusetts need civil legal 

assistance that they cannot afford to ~ b t a i n . ~  

The Supreme Judicial Court Committee on Pro Bono Legal Services thanks the lawyers of 

Massachusetts for their commitment to equal access to justice and, in the spirit and words of Louis 

D. Brandeis, calls upon all the lawyers of Massachusetts to demonstrate again "the moral courage in 

the face of financial loss and personal ill-will to stand for right and j~stice."~ For while lawyers alone 

cannot satisfy all of the unmet legal needs ofthe poor, without the sacrifice and leadership of lawyers 

justice will continue to be an illusion for hundreds of thousands of the people of Massachusetts. 

'Mass. Constitution, Preamble, Art. XI, Declaration of Rights. 

2Cornmission on Equal Justice, "Equal Access to Justice: Renewing the Commitment," 
p. 13. 

3L. Brandeis, Speech before Harvard Law Review Association, June 22, 1907 



The Committee recognizes that expanding access to justice in the Commonwealth is a societal 

obligation and not solely the responsibility of the bar. Lawyers, nevertheless, do have a particular 

responsibility to lead efforts to ensure access to justice - a responsibility the public expects the bar 

to fblfill. The Supreme Judicial Court has recognized that the practice of law is a "privilege" and that 

the monopoly granted to those found qualified to engage in it "is in no sense promoted or fostered 

for personal advantage of individuals . ..[but] can be justified only on the ground that long experience 

has shown it to be absolutely essential to the public welfare." ht re Keenan, 3 14 Mass. 544, 547, 50 

N.E. 2d 785, 787 (1943). The Court also has recognized that "[ilt is among the high professional 

responsibilities of members of the Bar at any necessary personal sacrifice to see to the firnishing of 

competent legal assistance to persons who need but cannot aBord it . . . ." Eagerly v. Commo?lwealth, 

379 Mass. 183, 185, 396 N.E. 2d 453, 454-455 (1 979). Massachusetts attorneys have a long and 

rich tradition of taking this responsibility seriously. They know that when justice is rationed 

according to one's ability to pay for it, respect for the law and the entire administration ofjustice are 

compromised. Thus, the strategies proposed in this Report appropriately call for an increased 

contribution from the bar. 

But these recommendations, even when fblly implemented, would address only a small portion 

of the unmet need. Increased public finding fiom the General Court, cities, towns, and Congress is 

also necessary. Foundations, corporations and individuals can and should do more. Statutes, rules 

and court practices should be reexamined and any barriers to access that they impose should be 

eliminated. Access to justice "conformably to  the law," in the words of the Massachusetts 

Constitution, is the foundation of our Commonwealth. Today much of that foundation rests not on 

bedrock, but on shifting sand. The recommendations in this Report are designed to offer the bar's 

help in shoring up the foundation of our system of justice. 
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SUPREME JUDZCLAL COURT'S COMMITTEE ON PRO BONO LEGAL SERVICES 

The Supreme Judicial Court appointed the Committee on Pro Bono Legal Services in January, 

1997. The Court charged the Committee with recommending how best to encourage and support 

pro bono efforts of attorneys in the Commonwealth. In an effort to educate itself and the bar, the 

Committee gathered data and held focus groups in 1997. In March, 1998, the Committee distributed 

a Preliminary Report to bar associations, members of the bar and the general public for comment. 

The Committee reviewed and analyzed the numerous comments it received in response to the 

Preliminary Report. The comments were helpfbl in clarifying the Committee's thinking and served 

as the basis for changes from the Committee's Preliminary Report. The Committee is gratefbl to 

those who took the time to provide the benefit oftheir experience to the Committee. The Committee 

believes that their comments improved the Report. 

The Committee has eighteen members, all lawyers, and is chaired by former Massachusetts 

Bar Association President Michael S. Greco. Twelve of the eighteen members are currently in private 

practice in Pittsfield, Arnherst, Worcester, Watertown, Salem, Danvers, Quincy, Norwood, New 

Bedford and Boston (3).4 Two members, fiom Springfield and Boston, are academics. Three others, 

based in Boston, are employed in the field of legal services for the poor; the remaining member, who 

was practicing in a small firm when appointed, is a judge. Among the members are present and past 

presidents of various local and specialty bar associations in the Commonwealth. All of the Committee 

members have demonstrated, in their professional lives, a strong commitment to pro bono service. 

PRO BONO SERVICES IN MASSACHUSETTS TODA Y 

Free legal services have been provided "for the good of the public" (pro bonopublico) since 

the earliest days of the legal profession. They are part of the bar's noblest and highest tradition. "The 

basic responsibility for providing legal services for those unable to pay ultimately rests upon the 

4Nine of these twelve members are in solo practice or small h s  and three are in larger 
firms. A list of Committee members appears in Appendix A to this Report. 



individual lawyers, and personal involvement in the problems of the disadvantaged can be one of the 

most rewarding experiences in the life of a lawyer . . . . Every lawyer, regardless of professional 

prominence or professional work load, should find time to participate in serving the disadvantaged."' 

In 1987, the Massachusetts Bar Association Board of Delegates adopted a Statement of 

Policy Regarding Pro Boiio Publico Activities which resolved that ". . . it is the professional 

responsibility of every lawyer to provide, without fee or at a substantially reduced fee, legal services 

in the public interest." As in the American Bar Association's 1977 Montreal Resolution and 

subsequent Model Rule 6.1 of Professional Conduct, pro bo?iopublico services in these resolutions 

and rules encompass services to persons of limited means, to the public at large, or to charitable 

groups or organizations, and include activities for improving the law, the legal system or the legal 

profession or financial support for organizations that provide legal services to persons of limited 

means. The current version of ABA Model Rule 6.1 quantifies the professional responsibility of a 

lawyer at 50 hours per year. Thirty-seven states have adopted some variation of ABA Rule 6.1. 

The profession can take pride in the broad range of fiee services that lawyers currently 

provide to the public at large, to charitable groups and organizations and in activities directed at 

improving the law, the legal system or the legal profession. Lawyers are conspicuously present in the 

civic lives of the communities in which they reside and are generous with their time in numerous and 

diverse char-table endeavors. The legal community's tradition of generosity cuts across practice 

settings, specialty areas and income levels. While many lawyers, contrary to popular conception, earn 

relatively modest incomes, they, nevertheless, donate their time to a variety of efforts, includingpro 

boito legal services. 

'Ethical Consideration 2-25, American Bar Association Model Code of Professional 
Responsibility. 



THE NEED FOR INCREASED PRO B O M  SERVICES TO PERSONS OF LIMITED 

MEAlVS 

In spite of the substantial contributions of pro bono work already being made by the 

profession, the Committee found that available legal services for persons of limited means are 

woefilly inadequate to meet the need for legal assistance in significant legal matters. Because the 

Commonwealth is required, by constitution or statute, to provide counsel to persons of limited means 

in most criminal matters, the Committee interpreted its charge fiom the Supreme Judicial Court to 

focus on the need for representation in civil matters where there is no right to court-appointed 

counsel. 

As an initial step in its task of developing recommendations to the Supreme Judicial Court 

regarding pro bono within the legal profession, the Committee reviewed the need for pro bono 

services in civil matters. Rather than conducting yet another assessment of need, the Committee 

relied on the work already done in the joint study of the Massachusetts Bar Association, Boston Bar 

Association and Massachusetts Legal Assistance Corporation (Massachusetts Legal Services: Plan 

for Action ( 1  98 7)), the American Bar Association (Agenda for Access: Ihe American People and 

C i~ i l  Jlrstice -- final report on the implications of the comprehensive legal needs study (1996)), and 

the Massachusetts Commission on Equal Justice (Equal Access to Justice: Renewing the Commitment 

(1 996)). All of the cited studies and reports well document the need for additional resources to 

provide legal assistance in civil matters to those unable to afford private counsel. All such studies 

conclude that existing legal services meet no more than 20 percent of the need. The Commission on 

Equal Justice reviewed these conclusions in preparing its report. It concluded that, despite the 

services provided by the hnded legal services programs, the poor of Massachusetts annually are 

unable to obtain legal assistance, including advice and counsel as well as representation, for an 

estimated 225,000 significant legal  problem^.^ 

6The Committee recognizes that the Report ofthe Boston Bar Association Task Force on 
Unrepresented Litigants released in August 1998 contained similar conclusions about the 
significant unmet need for legal services. The Committee also understands that a special 



In an effort to determine the extent of current pro bono activities, the Committee gathered 

an array of data. The information included statistics fiom the existingpro bono programs operated 

primarily through legal services offices and bar associations; surveys of large Boston law firms; 

responses to a survey published in Massachusetts Lawyers Weekly; and responses fiom participants 

in focus groups held throughout the Commonwealth in 1997. In addition, the Committee examined 

reports and resolutions prepared by various bar associations and study commissions within the 

Commonwealth and reviewed pro bono practices in other states. 

The Committee learned through its effort to document current activities that there is a paucity 

of hard data available, making it impossible to gauge hlly the extent of current pro bono activity. 

The only data available is fiom organized pro bone programs operated through legal services 

programs or bar associations. As studies ofpro bone activity in other states7 demonstrate, statistics 

from such sources substantially underreport the extent ofpro bono activity. Many lawyers often 

engage in pro bono work independently of formal pro bono programs and such work is not captured 

in the reports of these programs. 

The Committee recognizes that Massachusetts lawyers are already engaged in an impressive 

amount ofpro bor~o activity. Despite current efforts, the Committee is persuaded by its research that 

there remains a pressing need for an increase in lawyer participation in pro bono work. The strategies 

recommended in this repoR are designed to increase the level ofpro bono participation and to extend 

it more evenly throughout all sectors of the Massachusetts legal community. If each Massachusetts 

lawyer were to take the equivalent of onepro bono case per year, available legal services could be 

doubled, and counsel could be provided to at least forty percent of those in need of civil legal 

 service^.^ 

committee of the Massachusetts Bar Association will soon issue a report on other aspens of the 
pro se issue. Because the specific issues of unrepresented litigants were not the focus ofthe 
Committee's charge, such issues are not directly addressed in this report. 

7~inal  Report of the New York Pro Bono Review Committee (1994). 

'The Massachusetts Legal Assistance Corporation reports that MLAC-fbnded legal 
service programs completed approximately 26,300 matters last year and that 1,506 attorneys 
joined the pro bono panels operated by the legal service programs. The pro bono programs 



STRA TEGIES FOR INCREASING PRO BONO LEGAL SERVICES 

TO PERSONS OF LIMITED MEANS 

I. An Expanded Role for the Judiciary 

Because it is often overlooked, we begin with the role of the courts in increasing pro bono 

legal services. In reviewing the experiences of other states, the Committee learned that the active role 

of the judiciary in promotingpro bono activity is a critical element in the success of such efforts. The 

Supreme Judicial Court can provide support and direction to the judges of the Commonwealth to 

assist with and support local and statewide efforts to expand the availability ofpro bono services. 

Judges at all levels of the court system should be encouraged to participate actively with the bar in 

developing pro botto plans, removing barriers to participation in pro bone efforts and in every way 

supporting and extending pro bono participation throughout the bar. Such activity can be effective 

in raising the bar's awareness of the need for pro botto legal services as well as the visibility of 

vehicles through which lawyers can effectively participate. Judges should also assume leadership 

roles in educational campaigns within the legal profession. The courts might also publicly recognize 

the efforts of particular judges or court personnel who support pro bono efforts. 

In addition, the Committee recommends that the Supreme Judicial Court promulgate an 

aspirational ethical rule, as Rule 6 .  I of the Massachusetts Rules of Professional Conduct, stating the 

professional responsibility of every lawyer to perform pro bono public0 civil legal assistance for 

persons of limited means or to make a financial contribution to help provide such legal assistance. 

operated by Legal Services Corporation-fbnded programs are estimated to have an additional 
2,000 cooperating attorneys on their panels. The extent of overlap among the panels is unknown. 
Given those estimates and the information and comments received by the Committee, it seems 
safe to assume that not more than 9,000 lawyers currently handle pro bono matters as defined in 
the rule proposed in this report. An estimated 35,000 lawyers are actively engaged in practice in 
the Commonwealth. If each lawyer who does not now do so were to complete onepro bono 
matter per year, the number of completed matters would double. 



By adopting an aspirational ethical rule, the Court will join the thirty-seven states that already have 

adopted a rule based on ABA Model Rule 6.1. Inserting the recommended rule as Rule 6.1 will be 

consistent with the ABA model rules and with the practice of the other jurisdictions with similar rules. 

The Committee hrther recommends that the Court establish a Standing Committee on Pro Bono as 

firther described in Section V, infra. 

The Committee is recommending an aspirational rule for three reasons. First, the Committee 

recognizes that many of the lawyers of Massachusetts already make substantial efforts to assure equal 

access to justice. Second, the Committee feels that most lawyers conduct their practices in a fashion 

that personifies the ideal of fostering justice. Third, an aspirational rule is more consistent with the 

deeply-felt individualistic and voluntary aspects ofpro boiio practice which are an essential part of 

the Massachusetts bar's rich history. 

The Committee is recommending a practical rule, which is based on the proposition that the 

first goal ofpro bono legal assistance is to remedy the denial of access to justice because of lack of 

money. Therefore, the Committee is suggesting that every active member ofthe Massachusetts bar 

provide twenty-five hours ofpro boil0 legal assistance to persons of limited means. This undertaking 

by lawyers, which may essentially translate to one case per year per lawyer, will assure that the bar 

takes decisive and focused action to move toward a time in which economic disadvantage will not 

bar the door to justice for any citizen. The rule calls for only twenty-fivepro bono hours annually 

because it is, as the Court directed, focused on the need for representation of individuals of limited 

means. As noted above, the Committee recognizes the substantial contributions already being made 

by the legal community to charitable, religious, civic, community, governmental and educational 

organizations. Thus, the Rule builds upon a foundation of equal access to justice, but is consistent 

with the Committee's desire to encourage and applaud fbrtherpro bono legal services to charitable, 

religious, civic, community, governmental and educational organizations. Lawyers in Massachusetts 

can aspire to achieving the recommended M y  hours of total service each year of ABA Model Rule 

6.1 ., which encompasses all kinds ofpro bono services, while responding to the legal needs of the 

poor by conforming to the narrower, more specific and more limited Massachusetts rule. 
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Most lawyers in Massachusetts practice in small firms and work hard to provide quality legal 

services while meeting the demands and costs of running a small business. Committee members, 

many of whom practice in small to medium size firms, understand the pressures associated with 

conducting a law practice. In some years, a lawyer may be unable to provide twenty-five hours of 

pro bono legal assistance to the economically disadvantaged and, in some years, the lawyer may 

provide more than twenty-five hours of service.9 By concentrating on the overall career effort of 

twenty-five hours per year on average, the Committee intends to offer a standard which could be 

achieved by all lawyers, regardless of the size or nature of their practice. 

At times, other considerations may prevent a lawyer 6om providing twenty-five hours of legal 

services to persons of limited means. The attorney's areas of legal practice may not coincide with 

the legal needs of prospective clients. The lawyer's caseload may be periodically so heavy as not to 

allow for the taking of new cases. The Committee, therefore, recommends that lawyers be able to 

contribute financially to organizations which provide or support legal services to persons of limited 

means in order to meet all or part of their professional responsibility. 

The Rule and Comment proposed by the Committee appear in Appendix B to this Report. 

I% TIze Role of tlze Organized Bar 

As with the judiciary, the leadership and commitment of the state, local and specialty bar 

associations are essential to the success of any effort to increasepro bono participation. Many states 

have statewidepro bono activation programs whose task it is to institutionalizepro bono within the 

profession. Bar association newsletters, websites and correspondence with members are ready-made 

means through which the message ofpro bono can be disseminated. Section activities can include 

pro bono projects and recruitment efforts. Some CLE programs can be targeted to pro bono needs 

andlor offered free of charge to those willing to accept pro bono referrals (some of this is already 

'The Comment to the Rule explicitly approves spreadingpro bono time above 25 hours 
spent in one year over several years. 



available through the MBA, the BBA and other bar associations). Bar associations can recognize 

members for their pro bono work through awards, recognition lunches, published honor rolls and 

similar efforts. Pro borio work can be highlighted in association publications. 

The Committee commends the exemplary volunteerism campaign of the Boston Bar 

Association which has sought to increasepro boiio participation by all lawyers within the Greater 

Boston area. We note that the BBA has recently established a Standing Committee on Access to 

Justice to continue this effort. All bar associations should consider permanent, significant 

commitments to increasing pro bono activity by their members.'' 

III. Tlie Role of Law Schools 

In 1996, the American Bar Association Section on Legal Education revised its standards to 

include a provision that encourages law schools to provide opportunities to engage in pro bono legal 

services to their students. Standard 302(E) states, "A law school should encourage its students to 

participate inpro bor~o activities and provide opportunities for them to do so." The preamble to the 

new standards indicates that part of the obligation of law schools is to ensure that students understand 

"the law as a public profession calling for the performance ofpro bono legal services." 

The critical role of law schools in the formation of lawyers' attitudes regardingpro bono work 

should be recognized. The greatest way to enhance the amount of pro bono services that are 

provided by lawyers is to ensure that this value is instilled in them at a very early stage in their 

development. Law schools play an essential role in the fidfillment of this goal. The bar and pro bono 

"Such a commitment should include not only recruitment and exhortation but also 
practical guidance of the type contained in the recent joint publication by the American Bar 
Association Standing Committee on Pro Bono and Public Service and the Government and Public 
Sector Lawyers Division. That publication, Pro Bono Project Development: A Deskbook for 
Government and Public Sector Lawyers (ABA: Chicago, 1998), was created to assist government 
offices and thepro bono programs that work with them to create effectivepro bono policies and 
projects for government attorneys. 



programs should work more closely with law schools to ensure that sufficient numbers of high 

quality, structuredpro bo~lo opportunities are available for law students in the Commonwealth's law 

schools. 

I K  The Role of Existing Pro Bono Projects 

There currently exists a network of effective and creative pro bono programs throughout the 

Commonwealth. This community of programs includes a number of general legal service programs 

providing representation in a range of civil matters as well as "boutique programs" which target 

specific problem areas such as the development of low-income housing, the representation of low- 

income artists and the needs of victims of AIDS and of domestic violence. The existing local 

programs can and should provide much of the infrastructure for an expanded pro bono effort. They 

must prepare to serve as the foundation of a statewide system to screen sufficient numbers of cases 

and clients and thereby ensure effective referrals to a substantially increased resource within the 

private bar. This may require that all or some of the programs design new systems for efficient case 

screening as well as new delivery models. The programs also can serve as local laboratories for the 

development of innovative approaches to pro  bono work. 

K TI1 e Role of n Standing Conrntittee of the Supreme Judicial Court 

The Committee recommends that the Supreme Judicial Court establish a Standing Committee 

on Pro Boiio Legal Services (consisting of twenty-two members: representatives of each of the 

thirteen county bar associations, one from the Massachusetts Bar Association, one from the Boston 

Bar Association, two representatives from the judiciary, two low-income consumers, one law school 

representative and two representatives of legal serviceslpro bono programs). The Standing 

Committee Chair and members should be appointed by the Court fiom nominees of the designated 

constituencies. 



The Standing Committee will demonstrate a continuing commitment to pro bono by: 

maintaining a statewide presence; monitoring progress to increase pro bono participation on a 

statewide basis; ensuring that successful approaches are shared throughout the state; analyzing any 

peculiarities of local environments that create unique barriers to successful pro bone participation; 

making recommendations on a statewide basis where appropriate in response to identified problems; 

publicizing the need for services from the lawyers of Massachusetts; and coordinating a statewide 

educational campaign on the need for increasedpro bono participation. The Standing Committee will 

annually report to the Court on the status of Massachusetts lawyers' participation inpro bono legal 

services and with any recommendations for further improvements. 

Within a year of its establishment, and at regular intervals thereafter, the Standing Committee 

shall survey the bar to determine the extent of lawyers' participation in pro bono activity consistent 

with proposed Rule 6.1. According to the Massachusetts Bar Association Economics of Law 

Practice Survey dated November 1997,60% of the members of the MBA responding to the survey 

answered "yes" when asked ifthey performed some "volunteer legal work" each week. The survey, 

however, did not capture information on the nature of the "volunteer legal work" performed. 

Without such data, it is impossible to determine the extent of the bar's current involvement in the 

delivery of civil pro bono legal services to the poor. More detailed surveys should be designed and 

conducted to provide the specific information needed to determine what lawyers are now doing, 

gauge the effects of the pro bono rule, measure the efforts of lawyers in different practice and 

geographic settings and determine the extent of lawyers' knowledge of and desire for training, 

mentoring and other support in conducting pro bono work. The Standing Committee should call on 

the organized bar and IOLTA finders to support the costs of the surveys. 

The creativity, initiative and hard work to implement the strategies recommended in this 

Report will take place in local, county, specialty and statewide bar associations and in existingpro 

bone programs. The Standing Committee will work with these partners to determine specific goals 

for their combined efforts. Among these goals should be increasing the number of persons of limited 



means receiving legal assistance, increasing the number of lawyers volunteering to providepro bono 

services and seeking to lead members of the profession more frequently to identify providingpro 

bono legal services as a central part of what it means to be a lawyer. Having realistic goals will help 

make it clear that there is no expectation that pro bono can ever fully close the gap between needed 

and available services; state and federally-funded staff programs must continue to have the central 

role. 

This Committee recommends that the Standing Committee launch a statewide educational 

campaign because, during our deliberations and discussions, it became clear that a major bamer to 

pro bono activity is a lack of knowledge within the profession. The campaign must address both the 

need for pro bono legal services and the support available to assist private lawyers in responsibly 

providing them. Many lawyers do not realize the level of need for civil legal services among those 

who cannot afford them." In addition, although there is a network of organized pro bono programs 

throughout the Commonwealth, much of the bar remains unaware of their existence and of the role 

that such programs can and do play in assisting the bar in providingpro bono representation to those 

in need. Programs provide malpractice insurance, training and mentoring to panel members, and 

other types of support, the lack of which is fiequently cited by lawyers when discussing what deters 

them from engaging in pro bono work. As part of this campaign, this Committee recommends that 

the Standing Committee prepare a notice encouraging lawyers to fulfill their pro bono obligation and 

work with the Board ofBar Overseers to have the Board include the notice in the annual registration 

materials distributed to all lawyers admitted to practice in the Commonwealth. 

Many of the points to be made in the educational campaign are well known but bear constant 

repetition. For example, doing pro bone for the poor can be personally fulfilling. As former ABA 

President Jerome Shestack so succinctly stated, "It's not only an ethical obligation; it's part of the 

"The educational campaign will help to address the unfortunate misconception that people 
who seekpro bolt0 civil legal assistance could actually afford to hire a lawyer. Of course there 
have been isolated instances where ineligible individuals have sought or obtained services. It is 
important that eligibility screening is effective. 



joy of our profession. Try it."'* Similarly, lawyers doing pro bolto work can learn or improve 

practice skills and substantive knowledge through training programs and mentoring assistance 

provided bypro bolto programs. 

Attorneys in every area of practice encounter bamers to engaging in pro bono legal services 

work which are unique to their situations. For instance, non-litigators often do not believe that 

people in need ofpro bone services have any need for their particular skills or they do not believe that 

they are equipped to handle cases in practice areas where the need is most evident, such as housing, 

family and public benefits matters. First, the Standing Committee should assist these lawyers by 

publicizing existing pro bolto opportunities for non-litigators, identifLing new opportunities and 

developing systems to match such attorneys with the appropriate organizations needing their services. 

Second, the Standing Committee should demonstrate to such attorneys that with a modest investment 

in training, they too can become excellent advocates in those areas of the law in which the demand 

for services is great. 

The Committee assumes that the Standing Committee will require some staff support. The 

Standing Committee should assess its own staffing needs. 

VI. Conclusion 

In appointing this Committee to address how the bar can better discharge its ethical 

responsibility to provide legal services to the poor in the Commonwealth, the Supreme Judicial Court 

recognized that lack of access to justice is detrimental to the democracy we hold dear. The Court 

also issued a call for action to expand access to justice for those who cannot afford a lawyer. The 

Committee submits this report in response to the Court's challenge. We thank the Court for allowing 

12J. Shestack, ABA Journal, February, 1998, 8. 



us to serve. We thank the members of the bar for their past and fbture cooperation. 

Submitted by 

The Supreme Judicial Court Committee 

on Pro Bono Legal Services 

Michael S. Greco, Esq., Chair 
Karen F. Green, Esq., Vice-Chair 
James G. Collins, Esq. 
Mary M. Connolly, Esq. 
Walter A. Costello, Esq. 
Margaret B. Drew, Esq. 
Provost David Hall, Esq. 
P. Keyburn Hollister, Esq. 
Prof. Arthur B. Leavens, Esq. 
Matthew J. McDomell, Esq. 
David A. Mills, Esq. 
Paul P. 07Connor, Esq. 
Lonnie A. Powers, Esq. 
Pauline Quirion, Esq. 
Mary K. Ryan, Esq. 
Irene B. Schall, Esq. 
Gerry Singsen, Esq. 
The Honorable Geofiey A. Wilson 
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CONCURRING REPORT OF COMMITTEE MEMBERS 
Matthew J. McDonnell, Esq. 

David A. Mills, Esq. 

As a member of the Supreme Judicial Court's Committee on Pro Bono Legal Services, I 
write in concurrence with the Committee's Final Report and its principal objective embodied 
therein which heralds the bar to providepro bonopublico service to those in need. I have signed 
the Report, because I am convinced that to do othetwise could detract fiom the Committee's 
underlying purpose of educating the bar as to the extent of the need in our society for the 
provision of legal services to the poor. An understanding of the extent of the problem is essential 
before the situation can be meaninfilly addressed. However, I must depart from the 
Committee's recommendations in a number of areas. 

In January of 1997, Supreme Judicial Court Justice Wilkins appointed the Committee on 
Pro Bono Legal Services with the charge that the members recommend how best to encourage 
and support pro bono efforts of attorneys in the Commonwealth. Although the Committee has 
provided the court with a recommendation that seeks to significantly increase pro bono public0 
contributions of attorneys, I believe that it fails to adequately recognize and encourage the on- 
goingpro bone efforts of a substantial majority of the bar. 

I. Inclusion of Recommendations in Rules of Conduct 

From the inception of the Committee's deliberations, there was a unanimity among 
Committee members that there exists a compelling need to address the unrnet legal needs 
of the citizens of our state. Equally, from the beginning of our work, there has existed strong 

opposition within the legal community to the inclusion of language "encouraging" attorneys to 
perform PI-o bolt0 service in our Rules of Professional Conduct. 

The basis of the objection to placing apro bone rule in the disciplinary code can be stated 
succinctly-disciplinary rules should be clear and enforceable guides to behavior. Ethics rules are 
what a lawyer must obey. On the other hand, principles of professionalism, as the providing of 
pro bolio, are what a lawyer should live by in conducting his or her affairs. 

The aspirational goal of providing pro bonopublico services would be best served in a 
discretionary setting, such as the publishing of guidelines, and not in the venue of the mandatory 
requirements under our Rules of Professional Conduct. Further, the inclusion of precatory 
language in disciplinary rules could serve to erode the seriousness or respect that one owes to 
rules governing bar discipline. 

Finally, a strong undercurrent of the opposition to the inclusion of a disciplinary rule on 
pro bono was the feeling that no one can properly legislate morality. The basis of service to those 
who are less fortunate springs fiom an innate desire to assist those individuals voluntarily 
providingpro bonopublico service. One only needs to look at the testimony provided by a 
number of bar associations and individuals, which highlights the tremendous contributions of the 
collective bar. The inclusion of a requirement (to do good) in our disciplinary code presupposes 



that the profession has failed to step up to the plate, and may well have the unintended 
consequences of affronted individuals resisting this "compulsory" mandate. 
Addressing the unrnet legal needs is a problem which requires collaboration of the judiciary, the , 

organized bar and the community organizations which serve the poor and the needy. It simply is 
not an issue that can be solved with a rule. It requires practical, concrete efforts, which must be 
supported and led by the leadership of the Courts and the bar. 

II. The Proposed Rule Fails to Recognize the Pro Bono Contributions of Many 

The proposed rule limiting the type ofpro bonopublico service fails to recognize the 
numerous contributions that attorneys provide to individuals and society as a whole. As stated 
the proposal directs lawyers to "Provide all or a substantial majority of the 25 hours ofpro bono 
publico legal services without compensation or expectation of compensation to persons of limited 
means, or to charitable, religious, civic, community, governmental and educational organizations 
in matters which are designed primarily to address the needs of persons of limited means." The 
contributions of attorneys to society and to individuals are as varied as they are unique. Many 
charitable, religious, civil, community and governmental and educational organizations have been 
structured to benefit the larger community which in turn benefits everyone including persons of 
limited means. However, the proposed rule is ambiguous and discriminates against those 
practitioners who donate substantial pro bono work to entities which may indeed help persons of 
limited means but were not primarily designed to address those individuals. For example, a 
lawyer who donates legal services to a church, synagogue, or school may be unable to count this 
service if the entity was not "primarily designed" to benefit persons of limited means. Legal 
assistance provided to the community at large should be recognized and fostered as a legitimate 
pro bono service. 

111. Conclusion. 

While I have disagreed with some of the Committee conclusions, this Concumng Opinion 
should not be thought to in any way detract fiom the major efforts of the Committee and its 
members. To the contrary, I am very proud to have been associated with the fine work of this 
committee, particularly with regard to the willingness of committee members not only to listen to 
comments fiom members of the bar and the general public following distribution of the 
preliminary Report, but also to carefully and thoughtfblly deliberate on such comments, with 
resultant appropriate changes in the report. 

Respectfully submitted, 

Matthew J. McDonnell, Esq. 
David A. Mills, Esq. 
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Mary M. Connolly, Esq. 
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P. Keyburn Hollister, Esq. 

Gerry Singsen, Esq. 

This Committee was established by the Supreme Judicial Court in January 1997 in order . 
to make recommendations to the Justices on "how best to encourage and supportpro bono 
efforts of attorneys in the Commonwealth." The Preliminary Report circulated by the Committee 
last March responded to this charge with a straightforward plan to improvepro bonopublico. Its 
very modest aspirational ethical rule called for Massachusetts lawyers to contribute just half as 
many hours ofpro bortopublico service as called for by the ABA's Model Rule 6.1 and adopted 
in many states. The Preliminary Report also called for a three year period of annual reporting of 
the hours that lawyers actually contribute pursuant to the new rule.' 

After a period for comments, the majority of the Committee decided to drop the reporting 
requirement and to submit a Final Report and final proposed Rule that are both silent on 
reporting. The Report of the Committee, for which the Rule is just one strategy forpro bono 
plrblico improvement, gives no explanation for dropping reporting but suggests that surveys can 
somehow fill the data gap.* 

While we agree with the rest of the Report, we continue to believe that, for at least three 
years, the effects of the aspirational rule and the other actions recommended by the Committee 
should be examined through data on pro bo~toptrblico systematically collected fiom all attorneys 
during annual attorney registration. If the desired effect - increased pro bonopublico services 
for low income people in Massachusetts - does not result, the efforts should be modified or 
dropped. Without this information, which neither voluntary reporting nor surveys will reliably 
generate, the Court and the legal community will never know whetherpro bonopublico has been 
meaningfklly encouraged or supported, and firther attempts to make improvements will take 
place in as much of a vacuum as those in the Final Report. 

THE PROPOSAL AND THE COMMENTS 

We support inclusion in the Final Report of several provisions fiom the Preliminary 
Report. 

'Supreme Judicial Court Committee on Pro Bono Legal Services, Preliminary Report at 
12 (March 6, 1998). [Hereinafter cited as "Preliminary Report."] 

'The Report says the Standing Committee should "call on the organized bar and IOLTA 
finders to support the costs of the surveys" but cannot give any assurance that finds would be 
available. 



The Preliminary Report of the committee3 proposed a version of the A.B.A.'s Model Rule 
6.1 that included the following paragraph: 

"For each of the three years following the effective date of this rule, a lawyer shall 
annually report to the Board of Bar Overseers on an anonymous basis the number of hours 
ofpro bo?topublico legal services provided and the amounts of contributions made in lieu 
of services." 

Comments 10 and 11 to the draft rule4 explained the provision: 

"10. Public information about the amount ofpro bo?~opt~blico legal services 
that lawyers are contributing will encourage compliance and permit the design ofpro bono 
publico opportunities that will enable all lawyers to meet the standard more easily. The 
Board of Bar Overseers is directed to collect information during the annual registration 
process fiom each lawyer on that lawyer'spro bo?~optiblico activity. The Board will 
report to the Court solely on the aggregate responses and will not reveal during the 
reporting process or during bar disciplinary actions any individually-identified information 
obtained fiom a report filed by a lawyer as required by this rule. The limitation on the use 
of the information shall be contained on any form used by the BBO to collect information 
on lawyers' pro bono publico activities. 

" 1 1. Reporting will provide the Court and the bar with critically needed 
information which is not currently available on the nature and extent ofpro bono publico 
legal services in the Commonwealth. Changes reported during the second and third years 
will assist the Court in assessing improvements in the amount ofpro bonopublico services 
provided to help meet the critical legal needs of persons of limited means. Once this 
information is obtained, it may not be necessary to continue to require lawyers to file 
annual reports. Unless extended by Order of the Court, the reporting requirement shall 
terminate after three years of reporting under this rule." 

The Preliminary Report noted that the reporting requirement was intended to provide the 
Court with basic information, that each lawyer's report would be exempted fiom public disclosure 
and inadmissible in any legal proceeding, and that three years would be "a sufficient period within 
which to determine whether and how effectively the processes recommended by the Committee 
have succeeded in increasing pro bo?topublico civil legal assistance."' 

During the comment period, the primary theme of the comments was opposition to 

3Preliminary Report at 13. 

4Preliminary Report at 16. 

'Preliminary Report at 6 .  



mandatory pro bono public0 (which neither the Preliminary Report nor the Final Report 
recommended or even discussed). In this context, many comments predicted that mandatory 
reporting would inevitably lead to mandatorypro bonopublico. We think this prediction is 
wrong. Mandatory reporting is only intended to provide information about the effectiveness of 
the Committee's proposed strategies for improvingpro bo~~opublico in the Commonwealth. 

The Board of Bar Overseers made a different comment. The BBO was concerned about 
the "substantial strain on the Board's financial and personnel resources" that obtaining and 
analyzing additional reports from lawyers would place upon i t6  Since the proposal seeks to enlist 
BBO participation in reporting, this is an important concern. Given the Committee's decision to 
drop reporting entirely, the Committee did not attempt to probe this BBO concern. If mandatory 
reporting is an important part of improvingpro bonoprrblico, however, this burden and its 
attendant costs are worth assuming. It seems likely that there are practical solutions to the 
practical concerns of the BBO; ifthe Court concludes that mandatory reporting should be part of 
the rule and the plan, it can probably work these problems out with the BBO to the satisfaction of 
all concerned. 

THE FLORIDA EXPERIENCE 

The mandatory reporting provision was modeled after a similar provision in Rule 4-6.1 of 
the Rules Regulating the Florida Bar. What is Florida's experience with reporting?' They have 
learned through reporting that half ofthe lawyers in Florida neither providepro bonopublico 
legal services nor contribute hnds in the alternative. However, more lawyers now do pro bono 
yttblico for the poor than did in 1994, when they started collecting the data. Total pro bono 
ytlblico hours are also up. The experience in each Judicial Circuit has varied, leading to specific 
responses in Circuits experiencing declines in participation. Moreover, the practical questions 
about the appropriate steps to take with regard to lawyers who do not performpro bonopublico 
work are much clearer today than they were several years ago; the debate is about reality, not 
fantasy. 

Rule 4-6.l(d) of the Florida Rules provides: 

"Each member of the bar shall annually report whether the member has satisfied the 
member's professional responsibility to provide g o  b o n ~  legal services to the poor." 

6~e t t e r  from Michael Frederickson, General Counsel, Board of Bar Overseers, to Michael 
S. Greco, dated May 19, 1998. 

7 An excellent report of the Florida experience can be found in a recent article by former 
A.B.A. President and current Florida State University President Talbot "Sandy" D'Alemberte. 
"Tributaries of Justice: The Search for Full Access," 25 Fla. St. Univ. L.Rev. 63 1 (1998). 



In addition: 

"Each member shall report this information through a simplified reporting form that is 
made part of the member's annual dues statement." 

Moreover, the Florida Rules create a state level Standing Committee on Pro Bono 
Services and an implementation plan in which a Circuit Committee under the guidance of the 
Chief Judge of each of Florida's twenty Judicial Circuits is responsible for working with local 
lawyers to develop and implement a local plan for improvingpro bonopublico legal services for 
the poor. The data fiom mandatory reporting is collected and analyzed in an annual report issued 
by the Standing Committee and is made available to each of the Judicial Circuits for their use in 
developing and implementing modified annual pro bonopublico plans. The Circuit Committees, 
in turn, report annually to the Standing Committee on their progress. 

The Florida reporting form, included in the annual attorney registration statement, consists 
of the following six questions: 

"1. 1 have personally provided pro bono legal services: 
"through an organized legal aid program;" 0 "on my own." 0 

2. My firm provided pro bono services collectively under a plan with the - Circuit Pro Bono 
Committee. 
3. 1 have contributed to a legal aid organization. Please enter amount. $ 
4. 1 have not provided pro bono legal services to the poor this year or made a contribution to a 
legal aid organization. 0 
5. During the reporting period, I did not provide pro bono legal services to the poor because I 
am: (choose one) 
0 a member of the judiciary; 0 judicial staff, 0 a governmental lawyer prohibited by statute, 
rule or regulation fiom providing services; 0 retired; or 0 inactive. 
6. None of the above applies to me, but I have provided legal services to the poor in the 
following special manner: (see instructions)" 

There have been three reports of data collected through this form to date.' The reports 
are extremely informative. On a statewide basis, they reveal that in the second year of reporting 
(1 994- 1999, total pro bono public0 services and contributions reported fell off by a significant 
amount. But concerted efforts, led by the circuit courts, and supported by the bar and the 
organizedpro bonopublico programs, were able to reverse that development. Using the data as 
a guide, the state'spro bonopublico activation efforts led to an increase of 8% in the number of 
attorneys, 50% in the number ofpro bonopublico hours, 20% in the number of contributors and 

'The three reports, dated 1995, 1996 and 1998, are all named "The Standing Committee 
on Pro Bono Services' Report to the Supreme Court of Florida, the Florida Bar, and the Florida 
Bar Foundation." Each report covers periods fiom July 1 of one year to June 30 of the next year. 
The third report covers two years of material, 1995-96 and 1996-97. 



63% in the amount of contributions9 from 1994-1 995 to 1996- 1997." 

A longer time frame shows even greater increases. Reports from the organized pro bono 
public0 programs in Florida shows that implementation of the Rule in 1994 led to a substantial 
initial increase in attorneys participating (up 33% between 1992 and 1996) and hours of service 
(up 18% in the same period)." 

The reports have also allowed distinctions to be made among the circuits. While nine of 
the twenty Judicial Circuits had experienced substantial growth, some of the others were static 
and one had seen a decline in donated hours and contributions. With this information, the report 
urged a targeted response through renewal of local recruitment efforts and an examination of the 
success in other circuits in order to obtain other ideas for effective action. 

Of course, the Florida experience was not without opposition. Most particularly, at one 
point the leadership of the Florida Bar Association decided to seek elimination of mandatory 
reporting in a petition filed with the Supreme Court of Florida. After seeking and obtaining 
extensive input fiom throughout the state, the Supreme Court decided to maintain its rule, 
including mandatory reporting.12 

On the subject of mandatory reporting, the Court held that: 

"accurate reporting is essential for evaluating the delivery of legal services to the poor 
and for determining where such services are not being provided. There is no more 
effective way to gauge the success of lawyers in meeting their obligation to represent the 
poor -- an obligation every member of the Bar swears to undertake. . . Lawyers have been 
granted a special boon by the State of Florida - they in effect have a monopoly on the 
public justice system. In return, lawyers are ethically bound to help the State's poor gain 
access to that system."13 

A member of the Florida bar was similarly unsuccesshl in challenging mandatory 
reporting in federal court. In the spring of 1998, the United States Court of Appeals for the 
Eleventh Circuit unanimously upheld the Florida rule. Quoting with favor the Florida Supreme 

?Reported contributions in 1996- 1997 totaled $1,427,263. 

1°1998 Standing Committee Report, supra note 8, at p. 3. 

12Amendments to Rule 4-6.1 of the Rules Regulating the Florida Bar -- Pro Bono Public 
Service, 696 So.2d 734 (Fla. 1997)(per curiam). 



Court's language finding that mandatory reporting is the most effective way to gauge the success 
ofpro botlopublico programs, the Court of Appeals found: 

"It was rational for the Florida Supreme Court to conclude that requiring Bar members to 
report their compliance with the Rule's aspirational pro bono goals both encourages 
lawyers to honor these goals and provides the Court with a pool of information that might 
lend some insight into what, if any, additional measures are needed to help the poor obtain 
counsel and secure access to the co~rts ." '~  

SYSTEMATIC REPORTS ON PRO BONO PUBLIC0 CONTRIBUTIONS ARE NEEDED 

The Preliminary Report of the Committee proposed an aspirational ethical rule that 
included a requirement that, for at least three years, members of the profession annually report 
whether they had provided pro botlopublico services during the preceding year, how much such 
services they had provided and some simple information about the kind of service they provided. 

Why is reporting needed? Because we will not know whether actions to support and 
encourage pro botlopttblico have worked if we don't have information about what is going on at 
the beginning of the effort, what changes occur as we progress and what is going on at the end. 
We will, instead, have the kind of anecdotal and subjective claims that many made in support of 
the current pro borlo ptiblico work of lawyers during the comment period. Such claims prove 
nothing, or too much. They are useless for determining what's really happening. 

What will be done with the data? Ultimately, the purpose of gathering the data is no less 
than learning what to do next about the legal needs of the poor. The policy debate about lawyer 
responsibility for pro bo~ropliblico services is often consumed by equally strong but contradictory 
statements about current levels ofpro botropublico work. Uncertainty about the facts 
contributes to endless talk rather than focused action. The appropriate role for government 
finding, private contribution and self-help are difficult to determine in the absence of information 
about what is already being done. 

Unfortunately, surveys will not be adequate as a source of data, given the high rhetoric 
and passionate anxiety of a number of opponents of the Rule. Of course, data fiom a properly 
prepared and executed survey can provide usehl information, and a survey conducted by the 
Standing Committee would undoubtedly be better than other recent surveys. While the cost of 
simple surveys like the MBA's recent effort'' could be somewhat lower than the cost of the 
simple reporting proposed as part of attorney registration, the difference is unlikely to be great 
enough to deter reporting. Moreover, there is no clear path by which even the hnding required 

I4Schwarz v. Kogan, No. 96-3276 (U. S. Ct of App., 1 1" Cir., January 12, 1998). 

"MI34 1998 Economics of Law Practice Study: Findings (Nov. 1997). 



for simple annual surveys like the MBA's will be obtained. Random sample surveys producing 
statistically reliable data about pro bonopublico activities of attorneys in many different parts of 
the state and different sizes of firms might well cost much more than mandatory reporting. 

In addition, the results of a 100% survey with a very high response rate are far more 
reliable than any random sample survey to which half of the sample may refbse to respond and the 
other half have no particular incentive either to gather or to report accurate information. For 
example, only 21% of the MBA members surveyed for the MBA's recent Economics of Law 
Practice Survey even answered the question aboutpro bortopublico for the poor. Of those that 
did respond, 22% reported that they provided volunteer client-related legal services through bar 
associations or court-sponsored programs (e.g. Lawyer of the Day) and just 12% reported any 
connection to legal servicespro bonopublico programs that serve the poor.16 Thus, of 4,000 
MBA members surveyed, just 102 affirmatively reported a relationship with a legal servicespro 
botlo publico program. 

One of the dramatic effects of mandatory reporting in Florida is that arguments about the 
actual pro botlo publico behavior of lawyers have largely disappeared. 

CONCLUSION 

Without data about the effects of innovations, the efforts to plan for and actually provide 
equal justice for the poor through pro bonopublico will continue to suffer from unproven 
allegations, assumptions and self-serving declarations. The truth is that we have little idea who 
doespro bono y~rblico for whom, nor do we know what impactpro bonopublico has on the legal 
needs of the poor. Surveys will not give reliable information about this, nor will they reliably 
track progress in achieving improvements and enhancements in pro bonopublico. Reporting will. 

Respecthlly submitted, 

Mary M. Connolly, Esq. 
Margaret B. Drew, Esq. 
Provost David Hall 
P. Keyburn Hollister, Esq. 
Gerry Singsen, Esq. 
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Appendix B: 

ORDER TO ACCOMPANY ADOPTION OF PROPOSED RULE 6.1 

Whereas, the Constitution of the Commonwealth provides that "each citizen ought to 

obtain right and justice freely, and without being obliged to purchase it . . . "; and 

Whereas, hundreds of thousands of times each year low income persons in Massachusetts 

need civil legal assistance that they cannot afford to obtain; and 

Whereas, expanding access to justice for all people in the Commonwealth is a social 

obligation and one that lawyers have an ethical responsibility to lead 

We Now, Therefore, adopt the attached Rule 6.1 of the Massachusetts Rule of 

Professional Conduct, which shall be effective immediately. 



Appendix C: 

PROPOSED RULE 6.1 

Proposed Pro Borto Ptrblico Rule and Comment 

An active member of the Massachusetts Bar ("lawyer") should provide annually at least 25 

hours ofpro bor~opblico legal services for the benefit of persons of limited means. Failure to fulfill 

the professional responsibility to provide pro borio pzrblico legal services stated in this rule will not 

subject a lawyer to discipline. 

In hlfilling this responsibility, the lawyer should: 

(a) Provide all or a substantial majority of the 25 hours ofpro bono public0 legal services 

without compensation or expectation of compensation to persons of limited means, or to charitable, 

religious, civic, community, governmental and educational organizations in matters that are designed 

primarily to address the needs of persons of limited means. The lawyer may provide any remaining 

pro bo~ropb/rco legal services by delivering legal services at substantially reduced compensation to 

persons of limited means or by participating in activities for improving the law, the legal system or 

the legal profession that are primarily intended to benefit persons of limited means;' or, 

@) contribute $250 or 1% of the lawyer's annual taxable, professional income to one or more 

organizations that provide or support legal services to persons of limited means.2 

- - - - - - - 

'See comment 6. 

'See comment 10. 



1. Every lawyer, regardless of professional prominence or professional work load, has 

a responsibility to provide legal services to persons of limited means. This rule sets forth a standard 

which the Court believes each member of the Bar of the Commonwealth can and should fulfill. 

Personal involvement in helping to resolve the problems of the disadvantaged can be one of the most 

rewarding experiences in the life of a lawyer. The rule, therefore, calls on all lawyers to provide a 

minimum of25 hours ofpro bonopzrblico legal services annually. Twenty-five hours is one-half of 

the number of hours specified in the ABA Model Rule 6.1 because this Massachusetts rule narrowly 

focuses only on legal activity which benefits those unable to afford access to the system ofjustice. 

In some years a lawyer may render greater or fewer than 25 hours but during the course of his or her 

legal career, each lawyer should render annually, on average, 25 hours. Services can be performed 

in civil matters or in criminal or quasi-criminal matters for which there is no government obligation 

to provide funds for legal representation, such as post-conviction death penalty appeal cases. 

2. Paragraph (a) recognizes the critical need for legal services that exists among persons 

of limited means by providing that a substantial majority of the legal services rendered annually be 

fUrnished without compensation or expectation of compensation. Such legal services consist of a full 

range of activities, including individual and class representation, the provision of legal advice, 

legislative lobbying, administrative rule making, community legal education and the provision of free 

training or mentoring to those who represent persons of limited means. The variety of these activities 

should facilitate participation by government and corporate attorneys, even when restrictions exist 

on their engaging in the outside practice of law. 

3.  Persons eligible for pro bo?iopzrblico legal services under this rule are those who 

quallft for publicly-funded legal service programs and those whose incomes and financial resources 

are above the guidelines used by such programs but who, nevertheless, cannot afford counsel. Legal 

services can be rendered to individuals or to organizations composed of low-income people, to 

organizations that serve those of limited means such as homeless shelters, battered women's centers 



and food pantries or to those organizations which pursue civil rights, civil liberties and public rights 

on behalf of persons of limited means. Providing legal advice, counsel and assistance to an 

organization consisting of or serving persons of limited means while a member of its board of 

directors would bepro bo?topublico legal services under this rule. 

4. Because service must be provided without compensation or expectation of 

compensation, the intent of the lawyer to render free legal services is essential for the work performed 

to fall within the meaning of this paragraph. Accordingly, services rendered cannot be considered pro 

bono if an anticipated fee is uncollected. The award of statutory attorneys' fees in a case originally 

accepted as apro bono case, however, would not disqualifL such services fiom inclusion under this 

section. Lawyers who do receive fees in such cases are encouraged to contribute an appropriate 

portion of such fees to organizations or projects that benefit persons of limited means. 

5 .  A lawyer should hliill the annual responsibility to performpro bonopublico services 

exclusively or primarily through activities described in the first sentence of paragraph (a). Any 

remaining hours can be provided in the ways set forth in the second sentence of that paragraph 

including instances in which attorneys agree to receive a modest fee for furnishing legal services to 

persons of limited means. Participation in judicare programs, acceptance of court appointments and 

provision of services to individuals when the fee is substantially below a lawyer's usual rate are 

encouraged under this section. 

6 .  Lawyers who by the nature of their position are prohibited fiom participating in the 

activities described in the first sentence of paragraph (a) of the rule may discharge their entire 

obligation through the activities described in the second sentence of section (a) or by making a 

financial contribution pursuant to paragraph (b). . 

7. The second sentence of paragraph (a) also recognizes the value of lawyers engaging 

in activities, on behalf of persons of limited means, that improve the law, the legal system or the legal 

profession. Examples ofthe many activities that fall within this paragraph, when primarily intended 



to benefit persons of limited means, include: serving on bar association committees, serving on boards 

ofpro bono or legal services programs, taking part in Law Day activities, acting as a continuing legal 

education instructor, a mediator or an arbitrator and engaging in legislative lobbying to improve the 

law, the legal system or the profession. 

8. The professional obligation to providepro bonopublico legal services is the ethical 

obligation of each lawyer. It is, however, not feasible for some lawyers to engage in some or all of 

the pro botio public0 legal services called for by this rule. Such lawyers may discharge this 

professional responsibility in whole or in part by a variety of activities including full representation, 

training or mentoring other attorneys, community legal education, providing legal services to 

appropriate non-profit organizations or by providing financial support to organizations that provide 

legal services to persons of limited means. Also, it may be more feasible to satisfy this professional 

responsibility collectively, for example, by a firm's providing through one or more lawyers an amount 

ofpro bo)iopublico legal services sufficient to satisfy the aggregate amount of hours expected from 

all lawyers in the firm. 

9. The purpose of this rule is to make the system ofjustice more open to all by increasing 

theyro bor~op~rblico legal services available to persons of limited means. Because this rule calls for 

the provision of 25 hours ofpro bo?iopublico legal services annually, instead of the 50 hours per year 

specified in ABA Model Rule 6.1, the provision of the ABA Model Rule regarding service to 

non-profit organizations was omitted. This omission should not be read as denigrating the value of 

the voluntary service provided to non-profit community and civil rights organizations by many 

lawyers. Such services are valuable to the community as a whole and should be continued. Lawyers, 

as members of their communities, participate actively in sustaining and improving civic life. Service 

on the boards of non-profit arts and civic organizations, on school committees and in local public 

office are but a few examples of public service by lawyers. Such activities, to the extent they are not 

directed at meeting the legal needs of persons of limited means, are not within the scope of this rule. 

While the American Bar Association Model Rule 6.1 also does not credit general civic activities, it 

explicitly provides that some of a lawyer'spro bonopublico obligation may be met by legal services 



provided to vindicate "civil rights, civil liberties and public rights." Such activities, when undertaken 

on behalf of persons of limited means, are within the scope of this rule. 

10. Lawyers who choose to discharge their obligations under this rule in whole or in part 

by making financial contributions pursuant to section @) should contribute $250 or 1% of the 

lawyer's adjusted net Massachusetts income from legal professional activities. Because personal 

circumstances vary, each lawyer should take into account his or her own specific circumstances and 

obligations in determining his or her contribution. 

1 1. Because the efforts of individual lawyers are not enough to meet the need for free legal 

services that exists among persons of limited means, the government and the profession have hnded 

programs to provide a portion of such services. Every lawyer should financially support such 

programs, in addition to providing either direct services or making financial contributions whenpro 

honoplrblico legal service is not feasible. 
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