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Histoy of Access 

Since the arrival of its first set- 
tlers, Massachusetts has en- 

couraged private waterfront 
development. But even as early 
.wharves, docks and maritime 
facilities were built, the public 
retained complete and absolute 
control over tidelands beneath the 
low water mark ("trustlands"). 

In the 1630s, a cash poor colonial 
government -- eager to promote 
commercial ties between land and 
sea -- gave owners of upland 
property ownership rights for 
tidelands adjacent to their hold- 
ings. But these lands, known as 
"private tidelands" or "tidal flats," 
were subject to easements guaran- 
teeing public access for fishing, 
fowling and navigation. Thus, Mas- 
sachusetts established early in its 
history a public right to waterfront 
access, regardless of private 
development. 

Today, the Commonwealth recog- 
nizes the pressing need to reaffirm 
public jurisdiction over these 
tidelands, and is taking steps to 
guarantee access and to promote 
waterfront development that best 
rltilizes this precious marine 
resource. 

Chapter 91 

T h e  Bay State's principal tool for 
protection and prudent manage- 

ment of its trustlands in the face of 
competing land use is the Chapter 
91 waterways licensing statute of 
1866. The oldest law of its kind in 
the nation. it regulates activities in 
both coastal and inland areas, in- 
cluding construction, dredging and 
filling performed in tidelands, great 
ponds, and certain rivers and 
streams. Chapter 91, administered 
by the Wetlands and Waterways 
Division of the Department of En- 
vironmental Quality Engineering 
(DEQE), seeks to: 

Q Protect and promote tidelands 
as a workplace for commercial 
fishing, shipping, passenger 
transportation, boat building 

and repair, marinas, and other 
activities for which proximity to 
the water is either essential or 
highly advantageous. 

a Promote pedestrian activity 
along the water's edge and its 
immediate environs by en- 
couraging both exterior opeti 
spaces and interior uses that 
encourage year-round public 
access to and enjoyment of 
the waterfront. 

Q Provide greater control over 
development of public water- 
ways and filled tidelands 
through a strengthened law. 
In 1983, the Legislature gave 
DEQE a mandate to ensure 
that trustlands "are utilized 
only for water-dependent uses 
or otherwise serve a proper 
public purpose." 
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Specific Goals 

DEQE and the state's Office of 
Coastal Zone Management 

(CZM) have endeavored not to dis- 
courage waterfront development, 
but to put developers "on notice" 
that their projects must be 
designed and built with an eye 
toward water-related public irlter- 
ests. The state's objectives are to: 

Prevent undesirable encroach- 
ments on tidelands with rules 
that prohibit the filling of or 
building upon tidelands for 
non-water-dependent pur- 
poses, that ensure public ac- 
cess for fishing, fowling and 
navigation, and that reserve 
Designated Port Areas for 
maritime industrial use. 

Ensure that non-water-depend- 
ent projects serve a purpose 
consisterit with CZM policies. 

Limit Chapter 91's geographic 
jurisdiction to focus DEQE's 
administrative resources on 
filled tidelands adaptable to 
the promotion of water-related 
public use. 

0 Facilitate the required licens- 
ing of water-related businesses 
by providing grace periods for 
unlicensed facilities and by 
streamlining the process for 
reviewing new proposals. 

Who Benefits from 
Chapter 91? 

Today, DEQE is working to up- 
date the regulations that govern 

the licensing of waterfront projects. 
When implemented, the revisions 
will enhance the state's efforts to 
promote water dependent uses of 
its trustlands and make them even 
more accessible to the public. 
Tliose efforts will continue to 
benefit: 

Cities & Towns 
Commercial Fisheries 

Boaters 
Marine Industries 

Sports Enthusiasts 
Marinas and Yacht Clubs 

Beachcombers 
Ferry Operators 

Environmentalists 
a Commercial Shipping 

Waterfront Visitors 

For more information on  Chapter 91 Rcgula- 
lions contact: 
Massachusetts Department of Environmr.:tal 
Ouality Engineering 
Division of Wetlands and Waterways 
1 Winter Street 
noston,  MA 02108 
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