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I
(Chapter 97 of the Resolves 1969)

CHAP, 97. RESOLVE PROVIDING FOR AN INVESTIGATION AND
STUDY BY A SPECIAL COMMISSION RELATIVE TO ESTABLISHING
A COLLECTIVE BARGAINING COMMISSION.

Resolved, That a special commission, to consist of three mem-
bers of the senate, five members of the house of representatives,
and seven persons to be appointed by the governor, is hereby
established for the purpose of making an investigation and study of
the subject matter of current senate document numbered 1004,
establishing a collective bargaining commission within the depart-
ment of administration and finance; and of current house docu-
ments numbered 3356, establishing a collective bargaining com-
mission within the executive office of administration and finance;
and 3811, establishing a collective bargaining commission within
the department of labor and industries.

Approved August 24, 1969.

*
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(Chapter 8 of the Resolves of 1970)

RESOLVE AUTHORIZING THE SPECIAL COMMISSION ESTABLISHEE?
TO MAKE AN INVESTIGATION AND STUDY RELATIVE TO ES-
TABLISHING A COLLECTIVE BARGAINING COMMISSION AND THE
SPECIAL COMMISSION ESTABLISHED TO MAKE AN IN-
VESTIGATION AND STUDY RELATIVE TO THE SLAUGHTERING
AND PROCESSING OF CERTAIN ANIMALS TO FILE REPORTS FROM
TIME TO TIME.

Resolved, That the special commission established by chapter
ninety-seven of the resolves of nineteen hundred and sixty-nine and
the special commission established by chapter ninety-nine of the
resolves of nineteen hundred and sixty-nine, both of which were
revived and continued under the provisions of chapter three of the
resolves of nineteen hundred and seventy, are hereby authorized to
file reports from time to time.

Approved March 4, 1970.

«>
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%b His Excellency, Governor Francis W. Sargent, and the Honorable Senate
and House of Representatives:

The “Collective Bargaining Commission” has met regulary since
November 1, 1969. It has held separate hearings with the heads of
all the State’s larger departments and with representatives of every
major organization of State employees. It has availed itself of a
wide range of valuable and helpful reference material produced by
distinguished authorities in the field of public employee relations.
It has studied the lav/s of other States, including Michigan, New
Jersey, Illinois, Maine and California, and has given particular
attention to legislative action taken in Hawaii, Pennsylvania, New
York, Canada and Wisconsin.

As collective bargaining itself is an adversary process, sc too
were the deliberations of this commission - its members bringing
tc the discussion table a wide diversity of approach and philoso-
phy. It is not to be expected that this Report would have full
agreement on all particulars from all the members, or that each
would place the same emphasis on the subject matter covered. T lie
continued legal ban on strikes and the continued exclusion of
wages and hours as negotiable subjects are two positions on which
the commission members failed to come to unanimous agreement.

There is considerable support for the concept of having a single
statute which would embrace not only State employee relations

those of the various subdivisions of the Commonwealth as

well. The commission recognizes the validity of this reasoning and
understands its obligation to extend its investigation in that direc-
tion. However, it was concluded, after considerable study, that the
practical and prudent first step toward such comprehensive cover-
age would be to draft for State purposes a sound, workable statute

QHjc Commontoealtf) of iHafi&acfjuSctte
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which might later be adapted to meet the needs of the counties
and municipalities.

In this Second Interim Report, the commission outlines its
conclusions to date and offers a proposed statute, which it sup-
ports for enactment.

Respectfully submitted,
9

GEORGE G. MENDONCA,
Chairman.

*
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Public employees have been joining organizations at a rapid rate
and many strikes have occurred in the public sector despite legal
prohibitions which generally prevail. The strike incidence is almost
nation-wide; in 1967 and 1968, thirty-nine States had one or more
strikes.

When 200,000 different workers break State anti-strike laws in
concerted actions in one year (1968), there can remain little

doubt that the problem is here and now.
The Commonwealth of Massachusetts has undertaken to di-

minish the ocassion of strikes by the development of sound public
employee labor relations policies. Chapter 763 of the Acts of 1965
dealt with employees of the State’s political subdivisions, and
Chapter 774 of the Acts of 1967 dealt with State employees.
Beyond that, in its continuing concern for a developing situation,
the Legislature has authorized this commission to study and ex-
amine the experience of this and other States and to report from
time to time on changes that cars improve the labor relations
climate.

In making this Second Interim Report, die commission is not
unmindful of the pressures at the municipal level, but it has
centered its attention to date on State employee relations, with a
view of making recommendations and proposing legislation which
can later be adapted to meet the particular requirements of the
political subdivisions.

In the judgment of the commission, a considerable part of the
present law (Section 178 F of Chapter 149} is sound and workable,
even in the light of today’s thinking, and with the experience of
tiiree years since its enactment. In certain respects, however, the
law must be regarded as inadequate and in need of improvement.
Here is an outline of those deficiencies with recommended cor-

* /ections:
1. Neutral Agency. Tire present law contains no provision for

an independent agency responsible for the administration of public
employee relations policies.

Proposed. Tire Public Employee Relations Commission, broadly
representative of the public, with clearly defined duties and respon-
sibilities, to develop ways to resolve disputes involving public
employees.

SUMMARY
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2. Objectivity. Under present Massachusetts law, unit deter-
minations are approved by the Director of Personnel and Standard-
ization, who decides disputes as to the appropriate unit, subject to
final decision from the Labor Relations Commission, which was
established to administer industrial disputes. Tire Director issues
(and may change) the Rules and Regulations on Collective Bar-
gaining. He selects fact-finders and performs various functions not
normally associated with the fact-finding process. These variations
from understood and accepted practice are tire causes of consider-**
able employee dissention.

Proposed, lire activities mentioned above are made the responsi-
bility of the Public Employee Relations Commission which is
structured with the aim of placing it beyond criticism for its
fairness and impartiality.

3. Mediation. The present State law contains no provision for
mediation as such.

Proposed. Mediation, which is universally recognized as a helpful
and useful step in labor relations, is given an important assignment
following negotiation and again, if indicated, after fact-finding.

4. Grievance Procedures. Except for a clause that the Labor
Relations Commission may investigate allegations that a contract
has been violated, the present law is silent on the matter of
grievance handling.

Proposed. The lack of formal grievance machinery is one of the
basic causes of employee disputes and, with this in mind, the
Commission urges clear and orderly steps of negotiation, me-
diation, fact-finding and hi appropriate cases arbitration, adminis-
tered by a neutral agency.

5. Scope of Bargaining. Employees insist that limitations set by
management-oriented officials as a matter of interpretation are so
restrictive as to make negotiations meaningless.

Proposed. In an opinion that has less than unanimous support of
its members, the commission recommends the continued exclusion
of wages and hours as viable subjects of negotiation at the State
level, but provides that consultation and discussion may cover
these items and the rest of the field.
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6. Failure to Agree. Impasse resolution is dependent on the
fact-finding process alone under the present statute.

Proposed. The full use of negotiation, mediation, conciliation,
fact-finding and arbitration, in an orderly effort to resolve disputes.
The commission should exert every persuasion on the parties in-
volved to work out their own differences, and should stand ready
to mediate at any point in the proceedings.

%

¥
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SECOND INTERIM REPORT OF THE
SPECIAL LEGISLATIVE STUDY COMMISSION

ON COLLECTIVE BARGAINING
HISTORICAL

The National Scene r
Government is big business and a big employer. The rapid

expansion of the services that government is expected to provide
calls for a corresponding expansion of the governmental work force
itself.

Let’s take a quick look at the national picture.
In 1965 there were 10.6 million public employees.
In March 1969 it was up to 12.7 million.
The projection is that public employment will reach 15 million

by the end of 1975.
It is of some significance to note that the ratio of state and

local employment to federal employment was three to one in
1965. Projections indicate that it will be four to one in 1975.

“Growth Stock” of the Labor Movement

In the middle and late 1960’5, following President John F.
Kennedy’s Executive Order No. 10,988, (now superseded by Presi-
dent Richard M. Nixon’s Executive Order No. 11, 491) there was a
great leap forward in the number of public sector employees who
have joined unions or other associations bent on collective bargain-
ing.

In 1963, organized government workers represented 5.1% of the
total AFL-CIO membership.

In 1966, it was 8.1%.
In 1969 it was approximately 12%.
More than half of the employees of all branches of government

are now organized in unions or recognized associations.
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Numbers do not tell the whole story of the growing political
effectiveness of public employees organized within their numerous
independent associations and within the mainstream of the labor
movement itself.

This influx of public employees has tended to lower the age
of organized labor and, at the same time, it has raised the

educational level, because of the enrollment of nurses, teachers,
engineers and others.

These “youngsters’”, according to veteran labor leaders just
won’t take “no” for an answer. With them, it’s a straight business
proposition, with no paternalism involved.

The role of government in welfare and in education has brought
about an almost geometric jump in public employment. The up-
ward spiral has no chance of even levelling off in the face of
demands for increased attention to crime prevention, environ-
mental management, mental health, and the war on poverty, to
name just a few issues.

Increased numbers, younger, better educated, militant, organized
determined to share in the decision-making process these are
broad descriptives of the public employment sector today.

There are those who are concerned that collective bargaining
may tend to diminish the sovereignty of government and that it
may lead to situations where labor overpowers management with
resulting runaway wage increases.

The commission does not hold to this view. It is true that we
are in a transition period, faced with grave problems and com-

plexities not the least of which are the wide variations of the
structures under which government-employee relations are con-
ducted. It is likewise true that there is no magic formula to be
applied. However, most authorities are convinced, and the com-
mission contends, that if public employees are granted the right to
share in decision-making and problem solving, they will be more
responsive and better able to exchange with management ideas and
information to improve operations.

Accordingly, government will be more effective.

An Emerging Force

The Positive View
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Private Sector Versus Public Sector

In examining collective bargaining, there is a tendency to look
to the experiences of the private sector for precedents and this can
lead to serious misjudgments. In general, government employees are
enjoined by law against striking. On the other hand, public em-
ployees have the right of petition which has been used efffectively
and will be used again. Public management cannot make unilateral
concessions in regard to wages without running counter to the
principle of the separation of powers in government. Public man-
agement cannot normally employ the final weapon of closing up
shop.

These are but a few of the differences there are many more -

which make it clear that all the answers are not to be found in
the experiences of the private sector. New procedures must be
developed in government employment to meet the challenges posed
by the new employee relations.

Thirty-one states have authorized some form of collective bar-
gaining for public employees about ten of which can be con-
sidered comprehensive in scope and coverage. In addition, col-
lective bargaining takes place in most other states without statutes
on the subject.

While no two of the laws are identical, most of the more
comprehensive statutes have certain features in common:

(l)They affirm the right of public employees to self-
organization and the right to engage in collective bargaining
over wages, hours, and conditions of employment, and the
right to refrain from such activities.

(2) They provide machinery to determine the recognition rights
of an employee organization based on the principle of ma“
jority rule and exclusive recognition.

(3) They provide for the determination of appropriate bargain-
ing units.

(4) They prohibit unfair labor practices on the part of both
parties.

Other States
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(5) They give attention to the scope of negotiable issues.
(6) They provide mediation and fact-finding procedures for set-

tlement of disputes.
(7) They prohibit strikes as contrary to public policy.

Here in Massachusetts some 325,000 persons earn their living in
public employment. This is one-fifth of the total work force. Of
these, 55,000 are state employees and 200,000 are employed in
cities, towns and counties.

Again, we see persistent increases in numbers. State employment
went from 40,352 in 1959 to the present 55,000; city, county,
and town employment went from 138,000 to the present es-
timated 220,000 in the same decade.

There is nothing unusual about the increase in this Common-
wealth. Our 5% per year for the last 10 years corresponds with
increases around the country.

In terms of attitude, Robert I. M. O’Hare sums it up this way;
“The era of unquestioned authority of the Massachusetts employer
to decide wages, hours, and working conditions of employees
unilaterally is over.”

Collective negotiations were provided for State Employees under
Section 178 F of Chapter 149 of the General Laws as inserted by
Chapter 774 of the Acts of 1967.

As of February, 1971, 42,000 of the State’s 55,000 employees
•were under certification involving 238 units and 41 labor organiza-

" lions.
Of these, 30,000 were covered by contracts in 140 units. Con-

tracts are pending for 12,000 employees in 98 contract units.
Something of the complexities involved may be suggested by the

situation in the Department of Mental Health where some 18,000
employees with 450 different classifications are spread around the
state in 22 major facilities and a number of smaller ones.

THE STATE SCENE

Numbers and Attitudes

Organization
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Employee-management relations in the state public sector are at
about the same point of progress right now that they were in the
private sector in the years following the passage of the Wagner Act
in 1935.

Clearly, they are in much need of attention.

r
Strong, meaningful contracts are made only when strong man-

agement faces strong employee representation across the bargaining
table. Labor is prepared to put strength on its side of the table,
but management, suddenly faced with the legal requirement of
negotiating with employee organizations, is often uncertain of its
authority, unaware of precedents established in other departments
or agencies, and short on qualified advisors to help formulate
sound positions. A centralized advisory service in the form of a
labor relations consultant, and one assistant, is available to all state
department heads. The commission is of the opinion that this
agency is patently understaffed to meet the demands which are
and will be placed upon it. Organization for effective employee
relations is underdeveloped at the state level.

It is essential that the management side of the table be strength-
ened if we are to cope with the mounting pressure of employee
groups for more meaningful participation. Progress in this area is a
clear and present necessity so that there can be offered a viable
counterpart of a no-strike policy.

Labor Frustrated

Workers’ representatives have repeatedly expressed the con
tention that the collective bargaining machinery in Massachusetts W
heavily weighted on the side of management. The Rules and
Regulations of Collective Bargaining, they point out, are written by
the Director of Personnel and Standardization who also acts as
mediator, approves all contracts, conducts hearings on disputes and
exercises other authority under the Law. Labor people entertain a

COMMISSION RECOMMENDATIONS

An Adversary Process
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like skepticism about the objectivity of the Labor Relations Com-
mission and the Board of Conciliation and Arbitration, who are,
they contend, properly part of management.

They claim that there are long delays in the resolution of
grievances and in the handling of other steps in collective bar-
gaining.

They are stymied also, they report, by management’s insistence
on adhering to all existing departmental and administrative rules
and regulations and placing these beyond the scope of negotiations.

With wages eliminated from discussion and with stiff interpreta-
tions applied by management negotiators to the term “condition of
work” labor representatives are frustrated and they report their
members to be dissatisfied and increasingly restive and militant.

When Section 178 F of Chapter 149 of the General Laws went
on the books of the Commonwealth, not even its proponents felt
that it was adequate to the challenges ahead. They avoided the
complexity of urging upon the legislature a new agency, relying
instead on existing agencies which are assigned portions of the
collective bargaining work load.

Experience has demonstrated that this diffusion of responsi-
bility is unsatisfactory to both management and labor. It tends to
protect the status quo, through reliance on rules, regulations and
prerogatives, of another era, and these will no longer suffice.

To anticipate, and hopefully to offset the trouble which appears
to lie ahead, the commission sees a critical need to establish a
neutral body, a Public Employee Relations Commission (PERC).

Dependence on existing agencies whose policies and practices
have built up and become set over years of unilaterally made
decisions just won’t get the job done in today’s employee relations
environment.

Subject always to the authority delegated to it by the legislative
and executive branches of government, the board would strive to
protect the best interests of the public against the disruption of

Needed a Neutral Agency

The Public Employee Relations Commission
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vital services by illegal strikes. At the same time, the board should
be objective and progressive toward both management and labor.
To this end, the board membership should be broadly representa-
tive of the public. The general duties of the board would include
recognition of appropriate bargaining units, the conduct of elec-
tions, certification, the formulation of grievance procedures and
assistance toward the disposing of unresolved disputes.

r
It is preferable that the involved parties work out their own

provisions, compatible with their authority, for settling grievances.
There are a variety of possibilities, including mediation, fact-finding
with recommendations and, to a limited extent, arbitration. Since a
condition of certification is an affirmation that the organization
does not assert the right to strike, a corollary should the avail-
ability of procedures by which the employee organization is as-
sured of good faith negotiations, and a direct line of communica-
tion with an authoritative body to whom it could take unresolved
issues or charges of unfair labor practices. By the same token,
management would have the right of appeal to the board when it
felt the terms of an agreement were being neglected by employee
action or inaction.

It would seem that a proper subject for collective bargaining
negotiations is the question of mutually acceptable substitutes for
the strike, under the circumstances of a particular relationship.
These might be agreed upon, with help from the commission,
drawing from its experience in other departments, acting as “friend
of both parties” and of the public as well.

u
Successful avoidance of conflict is brought about

through perfecting procedures and policies to provide effective
alternatives. If an impasse in negotiations occurs, and if the parties
have not devised their own procedures for dealing with it, the
commission could step into the dispute as a mediator. Should this
be ineffective or inadvisable, the commission should be empowered
to appoint a fact-finder, charged with making recommendations for

Disputes

When Impasse Occurs
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the resolution of the dispute. Should these recommendations be
acceptable to both parties and within the authority of the em-
ploying agency to grant, they should be implemented. In cases
where the final authority rests with the legislative branch of gov-
ernment, agreements can take the form of recommendations for
the consideration of the appropriate authority.

In these turbulent days, public employees are understandably
demanding a more effective means of participating in the deter-
mination of their employment terms. This should be accorded to
them as a matter of simple equity. The commission feels that this
can be done without enervating the operation of government.

Strikes are not the answer; new procedures are.

With respect to Appendix B of this Report, the following dis-
sents are noted:

Senator DeNormandie and Commissioner Kuypers dissent with
the designation “Commissioner of Administration” in the de-
finition of “employer”, holding that the Commonwealth should act
through “Cabinet Secretaries”.

Senator DeNormandie, Representatives Scalli and Scibelli and
Commissioner Kuypers dissent with the expression “confer in good
faith with respect to wages” as being “misleading”.

Commissioner Doyle dissents with the exclusion of “wages” as a
subject of negotiation.

Commissioner Friedman feels that the exclusion of “wages” may
be too restrictive in certain bargaining situations.

Commissioners Doyle, Friedman and Grodsky dissent with the
continued legal ban on strikes by state employees.

¥

DISSENTING OPINION
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REFERENCE MATERIAL . . . found particularly helpful in the
deliberations of the Commission and preparation of this Report. $

Pickets at City Hall Report and recommendations of The
Twentieth Century Fund Task Force and Labor disputes and
public employment, February 1970

Labor-Management Policies for State and Local Government-
Report of Advisory Commission on Intergovernmental Rela-
tions, March 1970

Report of Committee on State Labor Law to the American
Bar Association, August 1969

Collective Bargaining in the Public Service The Industrial
Relations Research Association, May 1969

Arbitration and Social Change The National Academy of
Arbitrators, January 1969

(The Use of Fact Finding in Public Employee Disputes
Settlement)

Characteristics of Public Employment Arbitration under a Massa-
chusetts Law The Arbitration Journal, 1969

Public Employee Organization and Bargaining Conference of
Labor Mediation Agencies and State Labor Relations Agen-
cies, 1968, BNA

The Settlement of Disputes in Public Employment: The Cana-
dian Experience Address by J. Finkleman, Chairman of the
Public Service Staff Relations Board of Canada, 1969

Canadian Industrial Relations The Task Force Report - In-
dustrial Relations Quarterly Review (Canada), 1969

State Local Employee Labor Relations The Council of State
Governments

)t Commontoealtf) of fflagtfadjusettg

APPENDIX A

NEUTRAL REPORTS



1971] HOUSE - No. 5235 21

%

Position paper on Government Employee Labor Relations - The
National Association of Manufacturers, May 1970

AFL-CIO Resolution on Government Employment Meeting in
Atlantic City, New Jersey, October 1969

Collective Bargaining in the Public Sector Executive Board of
AFL-CIO Maritime Trades Department, October 1969

Collective Bargaining Information International Association of
Firefighters, 1968

Executive Order 1491, Labor-Management in the Federal Ser-
vice, October 1969

Labor-Management Relations Act (Taft-Hartley Law) 1947,
Amended

Analysis of Massachusetts Municipal Law vs. State Law and The
NLRA, 1970 - J. W. Teele

MANAGEMENT ORIENTED REPORTS

LABOR ORIENTED REPORTS

OTHER
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PROPOSED LEGISLATION

r
An Act providing for collective bargaining for employ- (

EES OF THE COMMONWEALTH.

1 Whereas, It is hereby declared to be the policy of the
2 Commonwealth of Massachusetts to reduce insofar as possible
3 threats to public health and safety and to eliminate the causes
4 of certain substantial obstructions to the orderly functioning of
5 government and to mitigate and eliminate these threats and
6 obstructions when they have occurred by encouraging the
7 practice and procedure of collective bargaining.
8 It is further declared to be the policy of the Commonwealth
9 of Massachusetts to protect the exercise by workers of full

10 freedom of association, self-organization, and designation of
11 representatives of their own choosing, for the purpose of nego-
-12 tiating the terms and conditions of their employment as de-
-13 fined in this Act or other mutual aid or protection and by
14 these steps to promote labor peace and productivity.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

A
15 Chapter 149 of the General Laws is hereby amended by ™

16 striking out section 178F, as enacted December 6, 1967, and
17 inserting in place thereof the following section:
18 Section 178F. The Public Employee Relations Commis-
-19 sion. There is newly created a Public Employee Relations Com-
-20 mission composed of five members, appointed by the governor
21 from persons representative of the public. The members shall

APPENDIX B

Chapter
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be appointed for terms of four years each, except that, of the
members first appointed, one shall be appointed for a term to
expire on January 31, 1972, one shall be appointed for a term
to expire on January 31, 1973, one shall be appointed for a
term to expire on January 31, 1974, and two shall be ap-
pointed for a term to expire on January 31, 1975. The gover-
nor shall designate one member as chairman of the commission.
Each member shall hold office until his successor is appointed
and qualified.

22
23
24
25
26
27
28
29
30
31 The chairman shall devote full time to his duties and shall

not hold any other public office or be in the employment of
the state or any employee organization during his terms. The
chairman shall be paid a salary of $30,000.00 per year. Mem-
bers of the commission other than the chairman shall, when
performing the work of the commission, be compensated at the
rate of one hundred and twenty-five dollars per day, not to
exceed $18,000.00 per year. All members shall be reimbursed
for actual and necessary expenses incurred by them in the
performance of their duties.

32
33
34
35
36
37
38
39
40

The chairman of the commission shall be responsible for all
of the functions of the commission. The commission shall
make suitable rules and issue appropriate regulations governing
its own operations. The commission may appoint an executive
officer, legal counsel, mediators, fact-finders, arbitrators, and
hearing officers, and employ other assistants as it may deem
necessary in the performance of its functions, prescribe their
duties and fix their compensation and provide for reimburse-
ment of actual and necessary expenses incurred by them in the
performance of their duties within the amounts made available
by appropriations therefore.

41
42
43
44
45
46
47
48
49
50
51

The commission shall be within the Department of Labor
and Industries for budgetary and administra ive purposes only
and not subject to its supervision or control.

52
53
54

At the close of each fiscal year, the commission shall make a
written report to the governor and to the legislature of such
facts as it may deem essential to describe its activities, includ-
ing the cases and their disposition and the names, salaries and
duties of its officers and employees.

55
56
57
58
59
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60 In addition to the powers and functions provided in this
61 section, the commission shall:
62 (1) Conduct proceedings on complaints of prohibited prac-
-63 tices by employers, employees and employee organizations and
64 take such actions with regard thereto as it deems necessary and
65 proper.
66 (2) Hold such hearings and make such inquiries as it deems
67 necessary to carry out properly its functions and powers and^68 for the purposes of such hearings and inquiries, administer
69 oaths and affirmations, examine witnesses and documents, take
70 testimony and receive evidence, compel attendance of witnesses
71 and the production of documents by the issuance of sub-
-72 poenas, delegate such powers to any member of the commis-
-73 sion or any person appointed by the commission for the
74 performance of its functions.
75 (3) Establish, after reviewing nominations submitted by the
76 public employers, employee organizations, and others, lists of
77 qualified persons, broadly representative of the public, to be
78 available to serve as mediators, fact-finders, or arbitrators.
79 (4) Establish daily or hourly rates at which mediators, fact-
-80 finders or arbitrators are to be compensated and apportion the
81 costs to the parties involved.
82 (5) Conduct studies on problems pertaining to public em-
-83 ployee-management relations and make recommendations with
84 respect thereto to the Legislature; request information and data
85 from state, county, and city departments and agencies and
86 employee organizations necessary to carry out its functions and
87 responsibilities; make available to management, to employee
88 organizations, to mediators, fact finders, arbitrators and other
89 concerned parties statistical data relating to wages, benefits,
90 and employment practices in public and private employment to
91 assist them in resolving issues in negotiation. M
92 (a) The following words, when used in this section shall''
93 have the following meanings:
94 Employee, any employee of the Commonwealth assigned to
95 work in any department, board, commission or other agency
96 thereof except the head of any department, board, commission
97 or other agency who is appointed by the governor and mem-
-98 bers of any board, commission or other agency who are so



1971] HOUSE - No. 5235 25

appointed, and any other person whose participation or activity
in the management of employee organizations would be incom-
patible with law or with his official duty as an employee.

99
100
101

Employer, the Commonwealth, acting through representa-
tives of the Commissioner of Administration and/or through a
department or agency head as agent, or any person so dssig-

102
103

Hpc104
nated by such department or agency head.105

Employee Organization, any lawful association, organization,
federation, council or labor union, the membership of which
includes employees of the Commonwealth, and having as a
primary purpose the improvement of working conditions for
employees of the Commonwealth.

%106
107
108
109
110

Commission, The Public Employee Relations Commission as
established by this section.

11l
112

(b) Employees shall have, and be protected in, the exercise
of the right of self-organization, the right to form, join or assist
any employee organization, to bargain collectively through
representatives of their own choosing and to engage in con-
certed activities for the purpose of collective bargaining and
other mutual aid or protection free from interference, restraint
or coercion; provided, however, that an employee organization
recognized by the commission and designated as the representa-
tive of the majority of employees in an employee unit ac-
cording to procedures hereinafter set forth shall be the ex-
clusive bargaining agent for all employees of such unit, and
shall act, negotiate agreements and bargain collectively for all
employees in the unit. Such organizations shall represent the
interests of all such employees without discrimination and
without regard to employee organization membership.

113
114
115
116
117
118
119
120
121
122
123
124
125
126
127

(c) Employee organizations and the employer, may, by
mutual agreement, subject to regulations issued by the commis-
sion, establish appropriate collective bargaining units based
upon community of interest, which may include similar work-
ing conditions, common supervision and physical location.
Employees may, in appropriate cases, be given the opportunity
to determine for themselves whether they desire to establish
themselves as an appropriate collective bargaining unit.

128
129
130

132
133
134
135

If no such agreement on an appropriate collective bargaining136

'*33i
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137 unit is reached between the employee organization or organiza-
-138 tions and the employer within a reasonable time, such reason-
-139 able time to be determined by the commission, but in any
140 event not longer than sixty days after the initial request for
141 such discussion, the failure to reach such agreement, unless
142 such time period is extended by mutual agreement between the
143 parties involved, shall be held to constitute a dispute. When the
144 failure to reach such an agreement qualifies as a dispute, the
145 parties involved shall use the services of the commission to
146 resolve such dispute.
147 (d) When an employee organization presents to the commis-
-148 sion satisfactory and timely written evidence that more than
149 fifty percent of the employees in the appropriate bargaining
150 unit wish to be represented for purposes of collective bargain-
-151 ing, by an employee organization, there shall be posted by the
152 employer, in a conspicuous place, a notice of intent to recog-
-153 nize the petitioning employee organization. If no claim for
154 recognition from any other employee organization is presented
155 to the commission within fifteen days following the posting of
156 such notice, the commission, upon notification, may issue
157 forthwith a consent recognition designating that organization as
158 the exclusive bargaining representative. This recognition will be
159 binding and shall not be subject to challenge by any party for
160 at least a period of twelve months thereafter.
161 If a majority determination is not achieved by the foregoing
162 procedure, a petition may be filed with the commission for an
163 election to determine the appropriate collective bargaining rep-
-164 resentative by procedures established by the commission.
165 Revocation of certification of an employee organization as
166 an exclusive bargaining representative shall be initiated in like
167 manner.
168 (e) In any election where none of the choices on the ballot
169 receives a majority, a runoff election shall be conducted, the
170 ballot providing for a selection between the two choices re-
-171 ceiving the largest and the second largest number of valid votes
172 cast in the election.
173 (f) Following either certification or consent recognition of
174 the majority designated employee organization, the employer
175 shall have the duty to bargain collectively in good faith with
176 such employee organization.
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177 For purposes of collective bargaining, the employer and the
178 representative of the employees shall meet at reasonable times
179 and shall confer in good faith with respect to wages, and shall
180 negotiate with respect to other terms and conditions of em-
-181 ployment, or the negotiation of an agreement or any question
182 arising thereunder, and shall execute a written contract incor-
-183 porating any agreement so reached, but neither party shall be

%\B4 compelled to agree to a proposal or to make a concession.
185 Any such contract shall be subject to the action of the
186 Legislature insofar as funds are needed to implement the agree-
-187 ment. The employer shall promptly present a request for
188 needed funds, through proper channels, for the purpose of
189 canying out the terms of the agreement.
190 In the event of a conflict between the terms of such an
191 agreement and existing administrative rules or practices, the
192 terms of the agreement shall prevail.
193 (g) If, after a reasonable period of negotiation, a dispute
194 exists between the employer and an employee organization
195 over the terms of an agreement, either party or the parties
196 jointly may petition the commission to initiate procedures for
197 fact-finding.
198 Upon receipt of such petition, the commission shall make an
199 investigation to determine if a dispute exists. If the commission
200 finds that a dispute does exist, it shall attempt to mediate the
201 dispute. The mediator assigned by the commission shall exhaust
202 the possibilities of settlement, including full use of the institu-
-203 tion of collective bargaining, mediation, and conciliation. The
204 mediator may make informal recommendations to the parties
205 for the settlement of the dispute, but shall not be required to
206 do so. Based upon the mediator’s report, the commission shall
207 notify both parties whether or not in its opinion the dispute
'OB could reasonably and in timely fashion be settled by continued

collective bargaining. In the event of a negative finding, the
210 commission shall initiate fact-finding. Prior to such fact-finding,
211 the commission shall submit to the parties a panel of three
212 qualified disinterested persons from which list the parties shall
213 select one person to serve as the fact-finder and shall notify the
214 commission of their choice. If the parties fail to select the
215 fact-finder within five calendar days of receipt of the list, the
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commission shall appoint the person who shall serve as fact-
finder.

216
217

The person selected or appointed as fact-finder may establish
dates and place of hearing which shall be where feasible in the
locality of the municipality involved. Any such hearings shall
be conducted in accordance with rules established by the com-
mission. Upon request, the commission shall issue subpoenas
for hearings conducted by the fact-finder. The fact-finder may m
administer oaths. Upon completion of the hearings and within V

sixty days from the date of appointment, unless extended by
the commission for good cause shown, the fact-finder shall
make written findings of fact and recommendations for resolu-
tion of the dispute and shall cause the same to be served on
the employer and the employee organization involved.

218
219
220
221
777

223
224
225
226
227
228
zzy

The mediator previously assigned to the case shall ascertain
the attitude of the parties toward the fact-finder’s report. If
the report is not accepted by either party, the mediator shall
re-enter the case for the purpose of bringing the matter to a
speedy and satisfactory conclusion.

230
231
232
233
234
235 Only employee organizations which have been designated or

recognized as the exclusive representative under this section
shall be proper parties in initiating fact-finding proceedings.

236
237
238 The cost of fact-finding proceedings shall be divided equally

between the employer and said employee organization. Com-
pensation for a mediator or fact-finder appointed by the com-
mission shall be in accordance with a schedule of payment
established by the commission.

239
240
241
242
243 Nothing in this section shall be construed to prohibit the

fact-finder from endeavoring to mediate the dispute in which
he has been selected or appointed as fact-finder.

244
245
246 The employer and an employee organization may jointly

designate the commission for purposes of conciliation,
ation, or arbitration of disputes relating to contracts or con-*'
tract negotiations, and for purposes of arbitration of disputes
over the interpretation or application of the terms of a written
agreement.

247
248
249
250
251
252 The employer and employee organization may jointly desig-

nate a person or agency for purposes of conciliation, medi-
ation, fact-finding or arbitration of disputes relating to con-

253
254
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tracts or contract interpretations or application of the terms of
a written agreement.

255
256

An arbitration award made in accordance with this section
shall be final and binding upon both parties to the dispute,
subject, however, to action of the Legislature in making neces-
sary appropriations. The representative of the employer shall
present a request to the Legislature for necessary appropria-
tions.

257
258
259
260
261
262

**263 The cost of conducting any procedure authorized by this
section excepting, however, any services directly provided by
the commission or its regular staff, shall be divided equally
between the parties.

264
265
266

(h) The employer is prohibited from: interfering with, re-
straining or coercing employees in the exercise of their rights
guaranteed them under this section; dominating or interfering
with, the formation or administration of any employee organi-
zation or contributing financial or other support to it; en-
couraging or discouraging membership in any employee organi-
zation by discrimination in regard to hiring, tenure or other
conditions or employment; refusing to bargain collectively in
good faith with the representative chosen by the majority of
employees in the appropriate collective bargaining unit; dis-
charging or discriminating against an employee because he has
filed charges or given testimony under this section; violating the
provisions of any written agreement already entered into.

267
268
269
270
271
272
273
274
275
276
277
278
279

(i) Employee organizations or their agents are prohibited
from: interfering with, restraining or coercing employees in the
exercise of their rights guaranteed them under this section;
restraining, coercing or interfering with the employer in the
selection of his agent for the purpose of collective negotiations
or adjustment of grievances; causing or attempting to cause the
employer to discriminate against an employee for membership
or non-membership in an employee organization; refusing to
bargain collectively in good faith with the duly authorized
agents of the employer; violating the provisions of any written
agreement already entered into; engaging in, inducing or en-
couraging any state employees to engage in a strike or a
concerted refusal to work or to perform their usual duties as
employees.

280
281
282
283
284
285
286

*287
288
289
290
291
292
293
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0) Upon a complaint being made to the commission alleging
that a practice prohibited by subsections (h) and (i) of this
section has been committed, the commission, upon investiga-
tion, may issue an order dismissing the complaint or may order
a further investigation or a hearing thereon. The commission
shall set the time and place for such hearing, which time and
place may be changed by the commission at the request of one
of the parties for cause shown. Any complaint may be
amended with the permission of the commission. The em-
ployer, the employee organization or the person so complained
of shall have the right to file an answer to the original or
amended complaint within five days after the service of such
complaint and amendments thereto, or within such other time
as the commission may determine. The employer, such em-
ployee organization or such person shall have the right to
appear in person or otherwise defend against such complaint.
In the discretion of the commission any person may be allowed
to intervene in such proceeding. In any hearing the commission
shall not be bound by the technical rules of evidence.

294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312

If, after such hearing, the commission determines that a
prohibited practice has been committed, it shall state its find-
ings of fact and shall issue and cause to be served on the party
committing the prohibited practice a copy of such findings of
fact, and its recommendations for resolving such prohibited
practice; if the commission determines that a prohibited prac-
tice has not been or is not being committed, it shall state its
findings of fact and shall issue an order dismissing the com-
plaint.

313
314
315
316
317
318
319
320
321

(k) It shall be unlawful for any employee to engage in,
induce, or encourage any strike, work stoppage, slowdown or
withholding of services by such employees.

322
323

325 (1) The commission shah make, and from time to time may
amend, such rules as may be necessary to carry out the pro-
visions of this section.

326
327
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(m) This section shall become effective328 on July 1, 1971
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