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By Mr. Olver, a petition (accompanied by bill, Senate, No. 242) of John
W. Olver and Allan R. McKinnon for legislation to further regulate
franchise business practices. Commerce and Labor.

STtyp (Eommomupalth of Ifflaasarluisptts

In The Year One Thousand Nine Hundred and Seventy-Three

An Act for the further regulation of franchise
BUSINESS PRACTICES.

1 Section 1. The General Laws are hereby amended by in-
-2 serting after Chapter 93E, the following Chapter:

3

4 Section 1. For the purpose of this chapter, the following
5 words shall, unless the context otherwise requires, have the
6 following meanings:
7 “Franchise” includes area franchise and means a contract
8 or agreement, either expressed or implied, oral or written,
9 between two or more persons by which:

10 (a) a franchisee is granted the right to engage in the busi-
-11 ness of offering, selling or distributing goods or services under
12 a marketing plan or system prescribed in substantial part by a
13 franchisor, and
14 (b) the operation of the franchisee’s business pursuant to
15 such plan or system is substantially associated with the fran-
-16 chisor’s trademark, service marks, trade name, logotype, ad-
-17 vertising or other commercial symbol designating the fran-
-18 chisor or its affiliate, and
19 (c) the franchisee is required to pay directly or indirectly, a
20 franchise fee.
21 “Franchisee” means a person to whom a franchise is offered
22 or granted.
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23 “Franchisor” means a parson who grants a franchise in-
-24 eluding both area subfranchisor and higher level franchisor.
25 “Franchise Fee” means any fee or charge that a franchisee
26 is required to pay or agrees to pay for the right to enter into
27 a business under a franchise agreement, including but not
28 limited to any payment for goods and services specifically re-
-29 quired, but excluding
30 (1) the purchase or agreement to purchase goods at a bona
31 fide wholesale price and not in connection with the right to
32 engage in business under a franchise agreement,
33 (2) service charges paid to the issuer of credit card by an
34 establishment honoring such credit card,
35 (3) amounts paid by an establishment issuing trading
36 stamps to a trading stamp company.
37 “Sale, transfer or assignment” means any contract or agree-
-38 ment of sale, and any disposition of a franchise or any interest
39 therein with or without consideration to include but not limit-
-40 ed to bequest, inheritance, gift exchange, lease or license.
41 Section 2. The provisions of this chapter apply to all agree-
-42 ments, written or oral, between a franchisee and his fran-
-43 chisor, including but not limited to the franchise agreement,
44 sale of goods, services, or advertising, leases or mortgages of
45 real or personal property, promises to pay, security interests,
46 pledges, insurance contracts, advertising contracts entered
47 into, renewed and amended on or after 90 days after the chap-
-48 ter is signed into law, except for
49 (a) those franchise agreements covered by Chapters 938
50 and 93E of the General Laws
51 (b) credit card and trading stamp agreements.
52 Any person subject to the provisions of this chapter shall be
53 subject to the jurisdiction of the courts of this Commonwealth
54 upon service of process in accordance with the provisions of
55 Chapter 223A.
56 Section 3. A franchisor shall disclose in a signed and nota-
-57 rized written prospectus to the prospective franchisee at least
58 10 business days prior to the signing of a franchise agreement,
59 or to any preliminary agreement with binding obligations or to
60 any transfer of consideration, the following information, a no-
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61 tarized copy of which on the same day shall be sent by certified
62 or registered mail to the Office of the Attorney General.
63 (1) The name of the franchisor, the name under which the
64 franchisor is doing or intends to do business, and the name of
65 any parent or affiliated company that will engage in business
66 transactions with franchisees.
67 (2) The principal business address of the franchisor and
68 the name and address of its Massachusetts agent authorized to
69 receive service of process.
70 (3) The business form of the franchisor, whether corporate,
71 partnership, or otherwise.
72 (4) The business experience of the franchisor, including
73 the length of time the franchisor (i) has conducted a business
74 of the type to be operated by the franchisee, (ii) has granted
75 franchises for such business, and (iii) has granted franchises
76 in other lines of business.
77 (5) A copy of the typical franchise contract or agreement
78 used in this State, or in none, proposed for use in this State.
79 (6) A statement of the franchise fee charged, the proposed
80 application of the proceeds of such fee by the franchisor, and
81 the formula by which the amount of the fee is determined if
82 the fee is not the same in all cases.
83 (7) A statement describing full disclosure of any and all
84 obligations required of a franchisee including but not limited
85 to any payments or fees other than franchise fees that the
86 franchisee or subfranchisor is required to pay
87 a—to the franchisor, including royalties and payments or
88 fees which the franchisor collects in whole or in part on be-
-89 half of a third party,
90 b—to all units of government including but not limited to
91 license fees and taxes.
92 (8) A statement of the conditions under which the fran-
-93 chise agreement may be terminated or renewal refused, or
94 repurchased at the option of the franchisor.
95 (9) A statement as to whether, by the terms of the fran-
-96 chise agreement or by other device or practice, the franchisee
97 or subfranchisor is required to purchase from the franchisee
98 for his designee services, supplies, advertising and promotional
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99 items, products, fixtures or other goods relating to the estab-
100 lishment or operation of the franchise business, together with
101 a description thereof and of the terms of purchase. If the
102 purchase price for such goods or services is to be in excess of
103 their fair market value, it shall so state.
104 (10) A statement as to whether, by the terms of the fran-
105 chise agreement or other device or practice, the franchisee is
106 limited in goods and services offered by him to his customers.fi
107 (11) A statement of the terms and conditions of any financ-
108 ing arrangements offered directly or indirectly by the fran-
109 chisor or its agent or affiliate.
110 (12) A statement disclosing any restrictions on the sale,
111 transfer or other disposition of franchise or interest therein by
112 the franchisee. Such restrictions shall not contradict the terms
113 of Section 6 of this chapter.
114 (13) A statement of any past or present practice or of any
115 intent of the franchisor to sell, assign, or discount to a third
116 party any note, contract, or other obligation of the franchisee
117 or subfranchisor in whole or in part.
118 (14) A statement of any legally binding commitments for
119 the sale, demolition, or other disposition of the location.
120 (15) (i) A statement of the volume of sale in the franchise
121 location for sale, and the volume of sales in the 3 geographi-
122 cally closest other franchise locations for the 3 year period
123 immediately past or for the entire period during which the
124 franchise has been operating such a location, whichever is
125 shorter, (ii) If any statement of estimated or projected fran-
126 chisee earnings has been made, a statement thereof and the
127 data upon which it is based.
128 (16) A statement as to whether franchisees or sub-franchis-
-129 ors receive an exclusive area or territory, and the geographical
130 limits of such an area.
131 (17) Such information concerning the identity and business
132 experience of persons affiliated with the franchisor as the At-
-133 torney General may by rule prescribe.
133 a (18) A statement whether the franchisor or any person
133 b affiliated with the franchisor
134 (i) has been convicted of a criminal charge or pleaded nolo
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135 contendere thereto or has' been adjudged liable in a civil action
136 involving fraud, embezzlement, fraudulent conversation, mis-
-137 appropriation of property or a violation of Section 1341, 1342
138 or 1343 of Title 18 of the United States Code;
139 (ii) is subject to any currently effective order of the Securi-
-140 ties and Exchange Commission or the securities administrator
141 of any state denying registration to or revoking or suspending

#42 the registration of such person as a securities association or
143 national or regional securities exchange suspending or expel-

-144 ling such person from membership in such association or ex-
-145 change;

146 (iii) is subject to any currently effective United States
147 Postal Service fraud order or any order or ruling of the
148 Federal Trade Commission; or
149 (iv) is subject to any currently effective injunctive or re-
-150 strictive order relating to business activity as a result of an
151 action brought by any public agency or department, including,
152 without limitation, actions affecting a license as a real estate
153 broker or salesman or insurance broker or agent. Such state-
-154 ment shall set forth the court, date of conviction or judgement,
155 any penalty imposed or damages assessed and the date, nature
156 and issuer of such order.
157 (19) The next recent financial statement of the franchisor,
158 together with a statement of any material changes in the fi-
-159 nancial condition of the franchisor since the date thereof.
160 (20) A statement of any compensation or other benefit
161 given or promised to a public figure arising, in whole or in
162 part, from (i) the use of the public figure in the name or sym-
-163 bol of the franchise, or (ii) the endorsement or recommenda-
-164 tion of the franchise by the public figure in advertisements.
185 (21) A statement of the number of franchises presently

operating and proposed to be sold, together with the names,
167 and last known addresses, of all persons who have, at any time
168 during the preceding 3 years, held franchises of the franchisor
169 within this State and the location of their franchise operation.
170 (22) Other information related to the application as the
171 Attorney General may reasonably require.
172 (23) Such other information as the franchisor may desire
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173 to present.
174 (24) When the person offering the franchise is a subfran-
175 chisor, the application shall include the same information con-
176 cerning the subfranchisor as is required from the franchisor
177 by this section.
178 Section 4- It shall be unlawful for any franchisor, directly
179 or indirectly, through any officer, agent or employe,
180 a) to engage in any fraud, deception or unfair or fraudulent^
181 act or
182 b) to harass, coerce, intimidate or hinder by inaction any
183 franchisee
184 c) to prohibit or to obstruct the right of free association
185 among franchisees for any lawful purpose
186 d) to impose unreasonable restrictions upon a franchisee,
187 including but not limited to restrictions relative to sale, right
188 to renew, termination, noncompetition covenants, site control
189 (whether by sublease, collateral pledge of lease or otherwise)
190 right of first refusal to purchase, option to purchase, compli-
191 ance with subjective standards and assertion of legal or equi-
192 table rights

193 e) to prevent or attempt to prevent any franchisee from
194 changing the capital structure of his franchise or the means
195 by or through which he finances the operation of his franchise,
196 provided the franchisee at all times meets any reasonable capi-
197 tal standards agreed to between the parties and provided such
198 change by the franchisee does not result in a change in the
199 executive management control or have the effect of a sale or
200 other transfer of the franchise.
201 f) to prevent or attempt to prevent a franchisee, or an
202 officer, partner or stockholder of a franchisee from lawfully
203 selling or transferring in accordance with Sections 4 and 6 of
204 this chapter any part of the interest of any of them to any w
205 other person or persons
206 g) to require or prohibit any change in management of any
207 franchisee unless such requirement or prohibition of change
208 shall be for good cause, wffiich cause shall be stated in writing
209 by the franchisor
210 h) to impose on a franchisee, by contract, rule or regula-
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tion, oral, or written, any standard of conduct or performance
that is not reasonable

211
212

i) to impose unreasonable obligations upon the franchisee
including but not limited to obligations to order or purchase
goods or equipment not reasonably required by the franchise
agreement

213
214

215
216
m j) to sell, rent, or offer to sell to a franchisee any product

or services except at fair and reasonable pricesflB
k) to discriminate between franchisees in the charges or

discounts offered or made for royalties, goods, services, equip-
ment, rentals, advertising services, or in any other business
dealings

219
220
221
222

1) where any franchise grants a particular geographic or
market area to a franchisee on an exclusive basis, to compete
with such franchisee in such area, or to grant competitive
franchises in such area

223
224
225
226
227 m) to refuse unreasonably to deliver goods, services, main-

tenance, or other assistance promised228
229 n) to fail to send a copy of every franchise agreement to

notify the Attorney General in a timely manner of any ma-
terial change in it or in the information in its prospectus

230
231

o) to terminate or cancel the franchise without939

233 (i) substantial default by the franchisee on the material
terms of the franchise agreement, or234

(ii) withoutreasonable due cause, and235
236 (iii) without fair and reasonable compensation for the

business including but not limited to the current wholesale
price of all merchantible products, an equitable amount for the
value of the good will developed by the franchisee. Such com-
pensation may be applied against any existing debt owed to
the franchisor by the franchisee.

237
238
239
240
541
*242 p) to fail to renew an agreement

(i) on terms equally available to all franchisees, or243
(ii) without fair and reasonable compensation for the244

245 business,
(iii) without giving the franchisee written notice of the

election not to renew at least sixty days prior to the expiration
of the agreement.

246
247
248
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249 Such failure to renew shall be for (i) substantial default by
the franchisee on the material terms of the franchise agree-
ment, or (ii) reasonable due cause. The reason for such elec-
tion shall be stated in the written notice.

250
251
252
253 q) to require a franchisee to assent to a release, assignment,

novation, waiver or estoppel which would relieve any person
from liability imposed by this act.

254
255

r) to provide any term or condition in any lease or
agreement ancillary or collateral to a franchise, which term or
condition directly or indirectly violates this act. It shall be a
defense for a franchisor in any action brought under this sec-
tion by a franchisee that the franchisee has failed to comply
substantially with the reasonable and non-discriminatory re-
quirements imposed by thefranchise.

256
257
258
259
260
261
262
263 Section 6. It shall be unlawful for any franchisee to trans-

fer, assign or sell a franchise, or interest therein, unless the
franchisee shall first notify the franchisor of such intention by
written notice setting forth in the notice of intent the name of
the prospective transferee, the address, a statement of financial
qualification and business experience during the previous five
years. The franchisor shall, within 60 days after receipt of
such notice, either approve such sale in a written notice to the
franchisee or by written notice advise the franchisee of the
unacceptability of the proposed transferee, setting forth ma-
terial reasons therefor relating to the character, financial
ability or business experience of the proposed transferee, which
reasons shall be reasonable and nondiscriminatory. If the
franchisor does not reply within the specified 60 days, his ap-
proval is deemed granted.

264
265
266
267
268
269
270
271
979zrz
273
274
275
276
277

Section 7. A franchise may bring an action for damages
sustained as a result of the franchisor’s

278
279

1) failure to make full disclosures of information as are I 1
required under Section 3 of this chapter

280
281
282 2) failure to cancel or terminate in accordance with Section

4 of this chapter283
3) failure to renew in accordance with Section 4 of this

chapter.
284
285

This remedy is in addition to all other remedies available un-286
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287 der contract or provided by law. If the court finds a violation
288 of this act has been wilful, the court may allow reasonable
289 attorney fees.
290 No action may be brought, under this chapter, for a cause of
291 action which arose more than 2 years prior to the date such
292 action is brought.
293 Section 8. Any contract or part thereof or practice there-

s294 under in violation of any provision of this chapter shall be
295 deemed against public policy and shall be void and unenforce-
-296 able.
297 Section 9. The Attorney General shall enforce compliance
298 with the provisions of this chapter in accordance with Sections
299 4 to 8 inclusive of Chapter 93A.
300 Section 10. The provisions of this Act are severable and if
301 any provision shall be held unconstitutional by any court of
302 competent jurisdiction, the decision of such court shall not
303 affect or impair any of the remaining provisions.
304 This Act shall take effect 90 days after it is signed into law.
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