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Senate, April 3, 1973.

The committee on Social Welfare, to whom was referred the
petition (accompanied by bill, Senate, No. 1135) of Francis X.
McCann and Robert J. Coakley for legislation to establish a pro-
cedure to divert selected offenders from the district court to pro-
grams of community supervision and service, reports the accom-
panying bill (Senate, No. 1592).

For the committee,

JACK H. BACKMAN.
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In the Year One Thousand Nine Hundred and Seventy-Three.

An Act establishing a procedure to divert selected offenders
FROM THE DISTRICT COURTS TO PROGRAMS OF COMMUNITY SUPER
VISION AND SERVICE.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

Section 1. The general court hereby finds and declares that
the interests of protecting society and rehabilitating individ-
uals charged with violating criminal laws can best be served
by creating new and innovative alternatives for treatment and
supervision within the community; that in many cases, society
can best be served by diverting the accused to a voluntary
community-oriented correctional program instead of bringing
him to trial; that such diversion can be accomplished in appro-
priate cases without losing the general deterrent effect of the
criminal justice system; that the retention of the deferred
charges will serve both as a deterrent to committing further
offenses and as an incentive to complete rehabilitative efforts,
and that alternatives to institutionalization which provide for
the educational, vocational, and social needs of the accused
will equip him to lead a lawful and useful life.
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Section 2. The General Laws is hereby amended by insert-
ing after chapter 280, the following chapter.

(Shr CEomnunnupaUh of Maasarhoapltß

3 Chapter 280 A Pre-Trial Diversion
*

Section 1. As used in this chapter, unless the context other-4
wise requires, the following words shall have the following
meanings: a) “Program of Community Supervision and Ser-
vices” as licensed or approved by the Office of the Commis-
sioner of Probation under the provisions of section eight, in-
cludes, but is not limited to, medical, educational, vocational,
social and psychological services, corrective and preventive
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11 guidance, training, and counseling, provision for residence in a
12 halfway house or other suitable place, and other rehabilita-
-13 five services designed to protect the public and benefit the
14 individual; b) “assessment”, a thorough and complete meas-
-15 urement of the needs of an individual in, but not limited to,
16 the following areas: education, vocational training, job place-
-17 ment, health (mental and physical)., family and social services,
18 and an analysis of a defendant’s commitment to participate in
19 a Program of Community Supervision and Services; c) “di-
-20 rector”, the person in charge of the operation of a program
21 of community supervision and services; d) “plan of service”,
22 a comprehensive and cohesive set of recommended programs
23 and specific services to meet the needs of individuals as de-
-24 termined through assessment.
25 Section 2. The district courts shall have jurisdiction to di-
-26 vert to a program of community supervision and services, any
27 person who is charged with an offense or offenses against the
28 Commonwealth of Massachusetts for which a term of in-
-29 carceration may be imposed and over which the district courts
30 may exercise jurisdiction and who: a) has reached the age of
31 seventeen years but has not reached the age of twenty-six; b)
32 has not previously been convicted of a violation of any law
33 of the Commonwealth or of any other state or of the United
34 States in any criminal court proceeding after having reached
35 the age of seventeen years, except for minor traffic violations
36 for which no term of incarceration may have been imposed;
37 c) does not have any outstanding warrants, continuances, ap-
-38 peals or criminal cases pending before any courts of the Com-
-39 monwealth or of any other state or of the United States; d)
40 receives a recommendation from a program of community
41 supervision and services that he would, in light of the capaci-
-42 ties of and guidelines governing it, benefit from participation
43 in such a program.

44 Section 3. The Probation Department of a District Court or
45 its official designee, when gathering information as specified
46 in section 85 of chapter 276 of the General Laws, shall screen
47 each defendant for the purpose of enabling the judge at ar-
-48 raignment to make a preliminary finding as to the eligibility
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49 of the defendant for diversion.
50 Any defendant who, on the basis of conformity with sub-
-51 sections a through c of section two, is preliminarily determined
52 by the judge to be eligible for diversion, shall be informed
53 orally and in writing at his arraignment that he is entitled to
54 a fourteen-day continuance for assessment by a program of
55 community supervision and service to determine if he would
56 benefit from such a program. Such written notification shalk
57 be on a form approved by the Chief Justice of the District v

58 Courts.
59 If a defendant chooses to exercise his right to a continu-
ed ance for the purpose of assessment, he shall so notify the
61 judge at arraignment or within five days after retaining coun-
-62 sel or being interviewed by court-appointed counsel. Upon re-
-63 ceipt of such notification, the judge shall grant a fourteen day
64 continuance or extend an existing continuance for fourteen
65 days giving notice to all parties. The judge, through the Pro-
-66 bation Department or its official designee, shall direct a de-
-67 fendant to a program of community supervision services and
68 shall also inform the program of such action.
69 A defendant who receives a preliminary determination in-
-70 dicating ineligibility for diversion by means of failure to con-
-71 form with subsections a through c of section two, may re-
-72 open the issue of eligibility at his appearance for trial at
73 which time evidence may be introduced and a final decision
74 regarding eligibility shall be made.
75 The judge may, in his discretion, grant a defendant who is
76 preliminarily determined not to be eligible because of a failure
77 to comply with subsection b or c of section two, a like four-
-78 teen-day continuance for assessment. Such continuance may
79 be granted upon the judge’s own initiative or upon request
80 by the defendant.
81 Section Jf. In the event that an eligible individual as defined
82 in section 3 is charged with a violation of chapter 94-c of the
83 General Laws, nothing in this chapter shall be construed to
84 limit the effect or operation of sections 37 through 55 of
85 chapter 123 of the General Laws.
86 Section 5. At the end of a fourteen-day continuance granted
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87 pursuant to section 3, the director of the program of com-
-88 munity supervision and service to whom the defendant has
89 been referred, shall submit to the court a written report of its
90 assessment. The report shall contain information obtained
91 through assessment, the program’s recommendation as to whe-
92 ther the defendant would benefit from diversion to the pro-
93 gram and a plan of services for the defendant if it has been

• 94 determined that the defendant would so benefit.
95 The judge, upon receipt of the report, shall make a final
96 determination as to the eligibility of the defendant for diver-
97 sion. The criminal proceedings of a defendant who qualifies
98 for diversion under section two and agrees to abide by the
99 terms and conditions contained in the plan of services as ap-

100 proved by the judge, shall be stayed for a period of ninety
101 days unless the judge in his discretion considers that the in-
102 terest of justice would not be served by diversion of said de-
103 fendant and files a written memorandum stating his reasons
104 for not so doing. No appeal shall be allowed from such final
105 determination. Such stay of proceedings shall be granted on
106 the provision that the defendant participate in a designated
107 program of community supervision and services.
108 A defendant who has been determined not to be eligible by
109 reason of failure to comply with subsections b and c of section
110 two, but who, in the judge’s discretion, received a fourteen-
ill day continuance for assessment, may, on the basis of the re-
112 port submitted by a program of community supervision and
113 services, be granted a like stay of proceedings.
114 In no event shall a stay of proceedings be granted pursuant
115 to this section unless the defendant consents in writing to the
116 terms and conditions of the stay of proceedings and executes
117 a knowledgeable waiver of his right to a speedy trial on a
LlB form approved by the Chief Justice of the District Courts.
119 Such consent shall be upon the advice of counsel as may have
120 filed an appearance on behalf of the defendant. In no event
121 shall a request for assessment, or the decision by the defend-
122 ant not to enter such a program or a determination by the
123 program that the defendant would not benefit from it, or any
124 statement made by the defendant during the course of assess-
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125 ment, be admissible against the defendant in any criminal
126 proceedings; nor shall consent by the defendant to the stay of
127 proceedings or any act done or statement made in fulfillment
128 of the terms and conditions of such stay of proceedings be
129 admissible as an admission implied or otherwise against the
130 defendant, should the stay of proceedings be terminated and
131 criminal proceedings resumed on the original charge or charg-
-132 es. No statement or other disclosure or records thereof made'j.
133 by a defendant during the course of assessment or during the
134 stay of proceedings shall be disclosed, at any time, to a prose-

-135 cutor or other law enforcement officer in connection with the
136 charge or charges pending against said defendant or any co-

-137 defendant.
138 Section 6. During a stay of proceedings, as provided in sec-
-139 tion five, the director of a program of community supervision
140 and services shall submit periodic reports to the court rela-
-141 tive to the progress of the defendant or the lack thereof. The
142 director shall also report violations of program conditions or
143 subsequent arrests immediately upon notice of any such event.
144 If the defendant during the stay of proceedings violates a
145 condition of the program, or is charged with a subsequent
146 offense, a judge in the district court that entered the stay of
147 proceedings may issue such process as is necessary to bring
148 the defendant before the court.
149 When the defendant is brought before the court, the judge
150 shall afford him an opportunity to be heard. If the judge finds
151 that the defendant has committed a violation of a condition of
152 the program, or is charged with a subsequent offense, he may
153 order, when appropriate, that the stay of proceedings be term-
-154 mated and that the Commonwealth proceed on the original
155 charges as provided by law. No appeal shall be allowed from
156 such order. %
157 Section 7. At the end of the initial ninety-day stay of pro-
-158 ceedings, the program director shall submit to the court a re-
-159 port either indicating successful completion of the program or
160 recommending an extension of the stay of proceedings for not
161 more than an additional ninety days, so that the defendant
162 may complete the program successfully.
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163 If the report indicates successful completion of the program,
164 the judge shall dismiss the original charges pending against
165 the defendant. If the report recommends an extension of the
166 stay of proceedings, the judge may, on the basis of the report
167 and any other relevant evidence, take such action as he deems
168 appropriate, including the dismissal of the charges, the grant-

-169 ing of an extension of the stay of proceedings, or the resump-
-4.70 tion of criminal proceedings.
171 Upon successful completion of the program by the defendant,
172 charges against him shall be dismissed and all official records,
173 relating to his arrest, arraignment, continuance and dismissed
174 except a non-public probation record indicating the first of-
-175 fense, shall be sealed forthwith. Such a sealed record shall be
176 maintained in a separate file by the Department of Probation
177 solely for the purpose of use by the courts in determining
178 whether or not, in subsequent proceedings, such person qual-
-179 ifies as an eligible individual. On the first subsequent
180 offense, a person whose records have been sealed shall be
181 subject to the penalties of a first offender and may, in
182 the discretion of the judge be eligible for diversion, but
183 shall not, in the event of diversion, be entitled to the forth-
-184 with sealing of records. In no event, shall the records of
185 a defendant who, despite failure to comply with subsections b
186 and c of section two, is diverted in the discretion of the court,
187 be sealed forthwith. Dismissal of the proceedings and sealing
188 of official records are to be performed in accordance with
189 paragraph two of section 100 A of chapter 276 of the General
190 Laws.
191 The record maintained by the Department of Probation
192 shall contain only identifying information concerning the per-
-193 son and a statement that he has had his record sealed pur-

-94 suant to the provisions of this section. Any dismissal, the
195 record of which has been sealed under this section, shall not
196 be deemed a conviction for purposes of any disqualification or
197 for any other purpose. No person for whom such sealing has
198 been ordered shall be held thereafter under any provision of
199 any law to be guilty of perjury or of otherwise giving a false
200 statement by reason of his failure to recite or acknowledge
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201 such arrest, arraignment, dismissal, continuance, sealing or
202 any other related court proceeding, in response to any inquiry
203 made of him for any purpose.

204 Section 8. The Office of the Commissioner of Probation shall
205 license, supervise, control and aid all programs of community
206 supervision to whom defendants may be diverted pursuant to
207 this chapter. Specifically, the Office of the Commissioner of
208 Probation shall: a) issue for a term of two years, and mayf
209 renew for like terms, a license, subject to revocation by it for
210 cause, to any person, partnership, corporation, society, associ-
-211 ation for other agency or entity of any kind, other than a
212 licensed general hospital or a department, agency or institu-
-213 tion of the federal government, the Commonwealth or any
214 political subdivision thereof, deemed by it to be responsible
215 and suitable to establish and maintain such a program and to
216 meet applicable licensure standards and requirements; and in
217 the case of a department, agency or institution of the Com-
-218 monwealth or any political subdivision thereof, grant approval
219 to establish and maintain a program for a term of two years,
220 and may renew such approval for like terms, subject to revo-
-221 cation by it for cause; b) in consultation with the Advisory
222 Board, promulgate rules and regulations establishing licensure
223 and approval standards and requirements; c) establish limits
224 for caseloads and enrollment so that programs of com-
-225 munity supervision and services are able to provide high-
-226 quality intensive individualized service to those defendants
227 participating in such programs; d) where appropriate, pro-
-228 cure by contract, the personnel, facilities, services and mater-
-229 ials necessary to carry out the purposes of this chapter, sub-
-230 ject to all applicable laws and regulations; e) prepare reports
231 for the Advisory Board showing the progress of all programs of
232 community supervision and services in fulfilling the purposed
233 set forth; f) certify to the appropriate Presiding Justice of the
234 individual District Courts that adequate facilities and person-
-235 nel are available to fulfill a plan of community supervision and
236 services for that court; g) provide technical assistance to such
237 program as may be licensed hereunder; h) provide for the
238 audit of any funds expended under by the office for the sup-
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239 port of programs licensed hereunder; i) promote the coopera-
tion of all agencies which provide education, training, counsel-
ing, legal, employment, or other services to assure that eligible
individuals released to programs of community supervision and
services can benefit to the maximum extent practicable; j) pre-
pare and submit an annual report to the Chief Justices of the
Supreme, Superior, and District Court and to all Justices in the
District Court System evaluating the performance of all pro-
grams of community supervision and services.
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248 Section 9. There shall be an Advisory Board to the Office of the

Commissioner of Probation for the overseeing of programs of
community supervision and services consisting of: The Attor-
ney General, the Commissioners of Mental Health and Educa-
tion, a District Court Judge, the Director of the Division of
Employment Security, or the designees of any of the above per-
sons, and 7 experts in the area of service delivery to the soci-
ologically and economically disadvantaged through commun-
ity-based programs, one of whom shall be an ex-offender.
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257 Of the members first appointed, two shall be appointed for

a term of one year, two shall be appointed for a term of two
years, and three shall be appointed for a term of three years.
Thereafter, the Governor shall appoint members to succeed
those appointed members whose terms expire to serve for
terms of three years. Each appointed member shall serve until
his successor is appointed and has qualified. No member shall
be appointed to serve more than two consecutive three year
terms. The members of the Advisory Board shall serve with-
out compensation but shall be reimbursed for their expenses
actually and necessarily incurred in the discharge of their
duties. The Advisory Board shall annually select its chairman
from among its members.
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The Advisory Board shall, in its general advisory capacity,
assist the Commissioner in coordinating the efforts of all pub-
lic agencies and private organizations and individuals within
the Commonwealth concerned with the providing of services
to defendants directed to programs of community supervision
and services.
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Section 10. This chapter shall apply only to those District276
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277 Courts that have received certification from the Office of the
278 Commissioner of Probation that a program of community su-
-279 pervision and services has been licensed to provide services for
280 that court.






