
SENATE No. 1683

Senate, Mav 8,1973.

The committee on Commerce and Labor, to whom was referred
the petition (accompanied by bill, House, No. 3238) of John F. X.
Davoren (Secretary of the Commonwealth), Beiden G. Bly, Jr.,
Joseph J. C. DiCarlo, Frederic W. Schlosstein, Jr., Michael F.
Flaherty and Anthony J. Sealli for legislation to consolidate, re-
arrange and revise the laws relating to foreign corporations, reports
the accompanying bill (Senate, No. 1683).

For the committee,

ALLAN R. McKINNON.
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In the Year One Thousand Nine Hundred and Seventy-Three,

An Act consolidating, rearranging and revising the laws
RELATING TO FOREIGN CORPORATIONS.

Be it enacted by the Senate and House of Representatives in General
Courtassembled, and by the authority of the same, as follows:

1 Section 1. The Genera] Laws are hereby amended by
2 striking out chapter 181 and inserting in place thereof the

5 FOREIGN CORPORATIONS

6 Section 1. Foreign corporation defined.
7 As used in this chapter, “foreign corporation” shall mean
8 a corporation that has been established, organized or chartered
9 under laws other than those of this commonwealth.

10 Section 2. Businesses prohibited within state; application to
11 foreign corporations.
12 A foreign corporation shall not do business of any kind in
13 this commonwealth the doing of which by a domestic corpora-
-14 tion is not permitted by the laws of this commonwealth.
15 Section 3. Scope of this chapter.
16 Every foreign corporation that does business in this
17 commonwealth or that has a usual place of business in this
18 commonwealth, or that owns assets of any kind therein with-
-19 out having such a usual place of business, or that is engaged
20 therein, permanently or temporarily, and with or without a
21 usual place of business therein, in the construction, erection,
22 alteration or repair of a building, bridge, railroad, railway or
23 structure of any kind, or in the construction or repair of
24 roads, highways or waterways, or in any other activity re-
-25 quiring the performance of labor, shall be considered to be
26 doing business in this commonwealth for the purposes of this
27 chapter unless its activities within this commonwealth con-

following chapter:

4 CHAPTER 181
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28 sist. of no more than one or more of the following:
29 (a) maintaining bank accounts;
30 (b) maintaining or appointing trustees, depositaries, or
31 agencies for the holding, transfer, exchange or registration
32 of its securities;
33 (c) holding meetings of its directors or shareholders;
34 (d) participating or appearing in any action or suit or
35 any administrative or arbitration proceeding, or in the settle-
-36 ment thereof or the settlement of claims or disputes;
37 (e) performing activities subject to regulation under
38 chapter 167 or 175, if the foreign corporation has complied
39 with the provisions of the applicable chapter or chapters.
40 Section If. Conditions of doing business in Massachusetts.
41 (a) Initial certificate. Every foreign corporation doing
42 business in this commonwealth shall file with the state secre-
-43 tary, within 10 days afler it commences doing business in
44 this commonwealth, a certificate signed under penalties of
45 perjury by its president or a vice-president and its clerk or
46 an assistant clerk, or secretary or an assistant secretary, in
47 such form as the state secretary shall require, stating:
48 (1) the exact name of the foreign corporation, including
49 any words or abbreviations indicating incorporation or limited
50 liability;
51 (2) the location of its principal office;
52 (3) a brief description of the activities of the foreign
53 corporation in this commonwealth;
54 (4) the location of its local office, if any, and the name
55 and address of its resident agent, if any;
56 (5) the names and residences of its president, treasurer,
57 clerk or secretary and directors;
58 (6) the fiscal year of the foreign corporation;
59 (7) the date of its organization and the jurisdiction under
60 the laws of which it is organized;
61 (8) the duration of its existence; and
62 (9) a statement of the fees imposed, by the laws of the
63 jurisdiction under whose laws the foreign corporation has
64 been established, organized or chartered, on corporations or-
-65 ganized under the laws of this commonwealth or their agents
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66 doing business in that jurisdiction.
67 In the certificate the foreign corporation shall appoint the
68 state secretary and his successor in office to be its attorney
69 upon whom all lawful process in any judicial or administra-
-70 tive proceeding may be served so long as any liability in-
-71 curred in this commonwealth while it was doing business in
72 this commonwealth shall remain outstanding.
73 (b) Amended certificate. Every foreign corporation doing
74 business in this commonwealth shall file with the state secre-
-75 tary an amended certificate signed under penalties of perjury
76 by its president or a vice-president and its clerk or an assist-
-77 ant clerk, or its secretary or an assistant secretary, in such
78 form as the state secretary shall require, setting forth any
79 change in the information required by Section 4(a) 1, 2 and 3
80 of this chapter, within sixty days of the effective date of such
81 change.
82 (c) Annual report. Every foreign corporation doing busi-
-83 ness in this commonwealth shall annually, within six months
84 of the close of its fiscal year, prepare and submit to the state
85 secretary a report of condition signed under penalties of per-
-86 jury by its president or a vice-president and its treasurer or
87 an assistant treasurer, and a majority of its directors, in such
88 form as the state secretary shall require, stating:
89 (1) the exact name of the foreign corporation, including
90 any words or abbreviations indicating incorporation or limited
91 liability;
92 (2) the location of its principal office;
93 (3) the location of its local office, if any, and the name
94 and address of its resident agent, if any;
95 (4) the names and residences of its president, treasurer,
96 and clerk or secretary and of all the directors of the foreign
97 corporation, and the date upon which the term of office of
98 each expires;
99 (5) the amount of its capital stock, authorized and issued,

100 including the number and par value, if any, of its shares, and
101 the amount paid in thereon; and
102 (6) a statement of the assets and liabilities of the foreign
103 corporation as of the end of its last fiscal year, to be made in
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104 such form as the state secretary shall prescribe. A parent
105 corporation, in filing its own report, may make a consolidated
106 statement of assets and liabilities of the corporation and its
107 subsidiaries, if approved by the state secretary in advance of
108 filing, provided that nothing herein shall relieve any sub-
-109 sidiary corporation from filing any report of condition other-
-110 wise required by law.
111 If the annual report of a foreign corporation shows total
112 assets in excess of $1,000,000, it shall be accompanied by a
113 written statement signed by an accountant, which shall be
114 attached to and from a part of the report. The accountant
115 shall state that he has examined the statement of assets and
116 liabilities included in such report, that his examination was
117 made in accordance with generally accepted accounting
118 standards, and that in his opinion said statement of assets and
119 liabilities presents fairly the financial position of the foreign
120 corporation as of the date thereof, in conformity with general-

-121 ly accepted accounting principles.
122 The state secretary may in special circumstances, in his
123 discretion, approve the inclusion of an accountant’s statement
124 expressing a qualified opinion or no opinion of the statement
125 of assets and liabilities taken as a whole, provided the ac-
-126 countant states his reasons therefor. Such an accountant’s
127 statement shall not be required for the report of a foreigrf
128 corporation that is included as a subsidiary of another corpo-
-129 ration in a consolidated report filed by it accompanied by the
130 statement of an accountant as provided in this section or in
131 section 109 A of Chapter 1568.
132 Section 5. Name.
133 (a) Assumption of name; change of name; restrictions;
134 injunction. No foreign corporation doing business in this
135 commonwealth shall assume the name or trade of a corpora-
-136 tion established under the laws of this commonwealth, or of
137 a corporation wherever established, firm, association or per-
-138 son carrying on business in this commonwealth within three
139 years prior thereto, or assume a name that is under reserva-
-140 tion under the laws of this commonwealth for another or
141 proposed corporation wherever established, or assume a name
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142 so similar to any of the foregoing as to be likely to be
mistaken for it, except with the written consent of the said
corporation, firm or association or of such person previously
filed with the state secretary. The Supreme Judicial Court or
Superior Court shall have jurisdiction in equity, upon the
application of any person interested or affected, to enjoin the
foreign corporation from doing business under a name
assumed in violation of any provision of this section, although
initial or amended certificates may have been approved and
filed.

143
144
145
146
147
148
149
150
151

(b) Protest of name; hearing; withdrawal of approved.
If within thirty days after the date when an initial certifi-
cate, or an amended certificate effecting a change of name,
of any foreign corporation is filed in the office of the state
secretary, any corporation or person in whose name a corpo-
rate name is under reservation, or any other corporation or
any firm, association or person carrying on business in this
commonwealth at the time when such certificate is so filed,
or within three years prior thereto, shall protest in writing
to the state secretary that the name assumed by the foreign
corporation is the same as the name, name under reservation
or trade name of the party protesting or so similar thereto as
to be likely to be mistaken for it, the state secretary shall,
as soon as reasonably may be, hear the party protesting and
the foreign corporation which assumed the name, giving
written notice of the hearing to each. If after the hearing the
state secretary shall be of the opinion that the assuming of
the name violates any provision of this section he shall file a
statement withdrawing his approval of said certificate or
amended certificate insofar as it relates to the name assumed
by the foreign corporation and give written notice thereof
to the party protesting and to the foreign corporation, such
withdrawal to take effect sixty days after the date of filing.
After the expiration of said period of sixty days, the foreign
corporation shall have no right to use the name assumed and
may be enjoined from doing business under such name by
the Supreme Court or Superior Court upon application of the
attorney general or any person interested or affected.
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180 (c) Reservation of name. Any person intending to organize
181 a foreign corporation, or any foreign corporation intending to
182 change its name, may reserve the exclusive right to the use
183 of a corporate name. The reservation shall be made by filing
184 with the state secretary an application to reserve a specific
185 corporate name, signed by the applicant. If the name is avail-
186 able for corporate use under the laws of this commonwealth,
187 the state secretary shall reserve the name for the exclusive
188 use of the applicant for a period of thirty days. The state sec-
189 retary may extend the reservation for an additional thirty
190 days upon written request of the applicant.
191 (d) Fee. The fee for the reservation of a name, or the
192 extension of a reservation, shall be two dollars and payment
193 of the fee shall accompany the application.
194 Section 6. State secretary; duties.
195 (a) The state secretary shall examine and endorse his
196 approval on each document submitted to him that complies
197 with the provisions of this chapter. Upon such approval and
198 payment of the fee provided in section 7 of this chapter the
199 document shall be deemed to be filed with the state secretary.
200 The state secretary shall keep a record, conveniently indexed,
201 of each such document submitted to him, of the date of sub-
202 mission, of his endorsement of approval, if given, and of the
203 date on which such document is filed, and shall keep such
204 document on file in his office in a manner convenient for pub-
205 lie inspection. He shall cause a photographic or other copy
206 to be made of each document so filed showing his approval
207 endorsed thereon, and shall deliver the same to the foreign
208 corporation.
209 (b) The state secretary shall report to the attorney gen-
210 eral instances of neglect or omission on the part of foreign
211 corporations to comply with the provisions of this chapter.
212 Section 7. Filing fees.
213 Every foreign corporation shall pay to the state secretary
214 $2OO for filing the documents required by Section 4 (a) of this
215 chapter and $35 for fifing any document required by sections
216~4Tb) or 4 (c) of this chapter.
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217 Section 8. Reciprocity.
218 If the laws of any other jurisdiction impose on corpora-
-219 tions organized under the laws of this commonwealth or their
220 agents doing business in such jurisdiction any fees as a con-
-221 dition of doing business in that jurisdiction additional to or
222 in excess of those imposed by this chapter upon foreign cor-
-223 porations and their agents, like fees shall be imposed by the
224 state secretary upon all foreign corporations organized under
225 the laws of such jurisdiction and their agents doing business
226 in this commonwealth as long as such laws remain in force.
227 Section 9. Penalties.
228 (a) Every foreign corporation that fails to comply with
229 the requirements of section 4(a) or 4 (b) of this chapter shall,
230 for each such failure and for each year that each such failure
231 shall continue, be fined not more than $5OO. No such failure
232 shall affect the validity of any contract involving the foreign
233 corporation, but no action shall be maintained or recovery had
234 in any of the courts of this commonwealth by the foreign cor-
-235 poration as long as such failure continues.
236 (b) If a foreign corporation fails to comply with section
237 4(c) of this chapter, the state secretary shall give notice by
238 certified mail to the corporation of its default. If the foreign
239 corporation fails to comply within thirty days after such no-
-240 tice of default has been sent, it shall be fined not more than
241 $lO for each day for fifteen days after the expiration of the
242 said thirty days, and not more than $2OO for each day there-
-243 after during which such default continues, or any lesser sum
244 that the court may deem just and equitable.
245 (c) The penalties set forth in this section may be re-
-246 covered in an action brought in Suffolk County in the name
247 of the commonwealth or by an information in equity in the
248 name of the attorney general at the relation of the state sec-
-249 retary brought in the Supreme Judicial Court in Suffolk
250 County. Upon such information, the court may issue an in-
-251 junction restraining the further prosecution of the business of
252 the foreign corporation, and the further exercise of any cor-
-253 porate rights, privileges or franchises in this commonwealth,
254 until such penalties with the interest and costs have been paid
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255 and until the foreign corporation has complied with the provi-
256 sions of this chapter.
257 Section 10. False statement or report; liability of officers
258 and directors.
259 The directors and officers of a foreign corporation who sign
260 any statement or report required by this chapter that is false
261 in any material representation and that they know or have
262 reason to know to be false shall be jointly and severally liable
263 to a creditor of the foreign corporation who has relied upon
264 such false representation to the extent of the actual damage
265 sustained by him by reason of such reliance; provided that if
266 a report of condition as a whole states the condition of the
267 foreign corporation with substantial accuracy, in accordance
268 with generally accepted accounting principles, it shall not be
269 deemed to be false; and provided also, that the officers and
270 directors signing a false report of condition shall not be liable
271 to creditors for debts contracted or contracts entered into
272 after the filing of a report of condition or a corrected report
273 of condition that is not false in any material representation.
274 Section 11. Good faith and prudence as defense.
275 No liability shall be imposed under section 10 of this chap-
276 ter upon any director or officer who shall have discharged the
277 duties of his position in good faith and with the degree of dill-
278 gence, care and skill that prudent men would ordinarily ex-
279 ercise under similar circumstances in a like position. In dis-
280 charging his duties any such person, when acting in good
281 faith shall be entitled to rely upon the books of account of the
282 foreign corporation or upon written reports made to the for-
-283 eign corporation by any of its officers, other than such person,
284 or by an independent public accountant.
285 Section 12. Contribution.
286 Any director or officer who pays on a judgment rendered on
287 a claim asserted under section 10 of this chapter shall be en-
-288 titled to contribution from the other directors and officers
289 against whom judgment has been entered on the same claim
290 or who shall be ascertained to be liable to the plaintiff upon
291 the same claim.
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292 Section 13. False statement or report; domestic; punish-
-293 ment.
294 Whoever knowingly makes, executes, files or publishes any
295 report or statement required by law to be made, executed,
296 filed or published by a foreign corporation in this common-
-297 wealth, or whoever causes the same to be done, which report
298 or statement is false in any material representation, shall be
299 punished by a fine of not more than $5,000 or by imprisonment
300 for not more than three years, or both.
301 Section Ilf. False statement or report; other state or coun-
-302 tries; punishment.
303 Whoever knowingly makes, executes, files or publishes any
304 report or statement required by the law of another state or
305 country to be made, executed, or published by a foreign cor-
-306 poration, or whoever causes the same to be done, within this
307 commonwealth, which report or statement is false in any ma-
-308 teriai representation, shall be punished by a fine of not more
309 than $5,000 or imprisonment for not more than three years,
310 or both.
311 Section 15. Actions against foreign corporations.
312 (a) Foreign corporations shall be liable to be sued and
313 to have their property attached in the same manner and to
314 the same extent as individuals who are residents of other
315 states.
316 (b) Every foreign corporation doing business in this corn-
-317 monwealth that has not complied with section 4 shall be
318 deemed to have appointed the state secretary and his succes-
-319 sor in office to be its attorney upon whom all lawful process
320 in any judicial or administrative proceeding may be served so
321 long as any liability incurred in this commonwealth while it
322 was doing business in this commonwealth shall remain out-
-323 standing.
324 (c) Service of process in all judicial and administrative
325 proceedings against a foreign corporation doing business in
326 this commonwealth shall be made upon the state secretary.
327 Service of process in all judicial and administrative proceed-
-328 ings against a foreign corporation formerly doing business
329 in this commonwealth, or against a foreign corporation form-
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330 erly doing business in this commonwealth that has withdrawn
331 from this commonwealth shall be made upon the state sec-
-332 retary if the proceeding involves a liability alleged to have
QQQ Knon K\ r bVio iVwoi rrn nn \x7 1 1 if \X7QC? Hninorbeen incurred by the foreign corporation while it was doing
334 business in this commonwealth. If the foreign corporation has
335 designated a resident agent in its most recent certificate filed
336 with the state secretary pursuant to this chapter, service of
337 process shall not be deemed to have been completed until the
338 resident agent has received the service of process from the
339 state secretary, unless the resident agent cannot be found at
340 the designated address or unless the resident agent refuses to
341 act as such.
342 (d) When lawful process in any judicial or administrative
343 proceeding against any foreign corporation doing business in
344 this commonwealth is served upon the state secretary, he shall
345 immediately give notice to the foreign corporation of such
346 service by mail, postage prepaid, directed to its principal of-
347 fice or, in the case of a foreign corporation established in a
348 foreign country, to the resident manager, if any, in the United
349 States; and shall, within two days after such service, forward
350 in the same manner a copy of the process served upon him
351 to the foreign corporation or manager, or to its resident agent
352 or any other person designated by the foreign corporation by
353 a writing filed in the office of the state secretary. The fee of
354 two dollars paid by the plaintiff to the state secretary at the
355 time of the service shall be taxed in his costs, if he prevails
356 in the suit. The state secretary shall keep a record of all such
357 processes, which shall show the day and hour of service
358 In the case of service of process on a foreign corporation
359 that has not complied with section 4, the notice herein pro
360 vided for shall be mailed by the state secretary to the proper
361 address of the foreign corporation which shall be furnished
362 to him by the plaintiff or his attorney.
363 (e) Service of process upon a foreign corporation for vio-
364 lation of any criminal law of this commonwealth may be made
365 in the manner hereinabove provided except that no fee shall
366 be paid to the state secretary.
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367 Section 16. Withdrawal of foreign corporations.
368 A foreign corporation formerly doing business in this com-
-369 monwealth may withdraw from this commonwealth upon fil-
370 ing with the state secretary a certificate of withdrawal signed
371 under penalties of perjury by its president or a vice-president,
372 and its clerk or an assistant clerk or its secretary or an as-
-373 sistant secretary or, if the foreign corporation is in the hands
374 of a receiver or trustee, by such receiver or trustee, in such g

form as the state secretary shall require, stating:
376 (1) the exact name of the foreign corporation;
377 (2) the location of its principal office;
378 (3) the names and residences of its president, treasurer,
379 clerk or secretary and directors;
380 (4) the date of its fiscal year; and
381 (5) that the foreign corporation is not doing business in
382 this commonwealth
383 The state secretary shall not receive for filing a certificate
384 of withdrawal unless it is accompanied by a certificate of the
385 commissioner of corporations and taxation that all taxes due
386 and payable by the foreign corporation to this commonwealth
387 have been paid or provided for.

Section 2. Application to foreign corporations that have
complied with prior law; effective date.

Every foreign corporation that has been doing business in
this commonwealth prior to the effective date of this act and
that has complied with the provisions of the present chapter 1
181 up to that date, shall be subject to all of the provisions
of this act, except that it may file the certificate required by

S section 4(a) in chapter 181 as amended by Section 1 of this
9 act without paying any fee therefor at the time it files its

10 annual report pursuant to section 4(c) of chapter 181 as so
11 amended.

Section 3. The effective date of this act shall be
On that date the present chapter 181 shall be

3 repealed in its entirety, and the state secretary may, in his
4 discretion, dispose of any charters, articles or certificates of
5 incorporation and bylaw's filed under the present chapter 181.


