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MESSAGE FROM HIS EXCELLENCY THE GOVERNOR

RETURNING, UNDER THE PROVISIONS OF

ARTICLE II OF SECTION 1 OF CHAPTER 1 OF

PART THE SECOND OF THE CONSTITUTION,

WITH HIS OBJECTIONS THERETO IN

WRITING, THE ENGROSSED BILL DIRECT-

ING THE DEPARTMENT OF PUBLIC

HEALTH TO MAKE A CERTAIN

DETERMINATION OF NEED AND

TO RENEW THE HOSPITAL

LICENSE OF WINCHENDON

HOSPITAL, INCORPORATED
(see Senate, No. 1938, amended)
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EXECUTIVE DEPARTMENT
STATE HOUSE BOSTON 021.':BOSTON 02133

November 16, 1973

To the Honorable Senate and House of Representatives:

I am reluming, herewith, without my approval, Senate Bill
No. 1938, amended entitled “AN ACT DIRECTING THE DEPART-
MENT OF PUBLIC HEALTH TO MAKE A CERTAIN DETERMI-
NATION OF NEED AND TO RENEW THE HOSPITAL LICENSE
OF WINCHENDON HOSPITAL, INCORPORATED.”

This legislation authorizes and directs the Department of Public
Health to make a determination of need for a project proposed by
the Winchendon Hospital, Incorporated. The Department has
already made such a determination for a part, but not all, of the
proposed project. The legislation further directs the Department
to issue a renewal of the hospital license for Winchendon Hospital,
Incorporated.

When I first reviewed this bill, I returned it to you with pro-
posed amendments. My intention was to make the provisions of
the bill consistent with the requirements of the determination of
need legislation, Chapter 776 of the Acts of 1972. You chose not
to accept those amendments and returned the bill to me.

I cannot offer further amendments to this bill and cannot in good
conscience approve it. My reasons for disapproval are two-fold.

First, the bill raises the same very serious constitutional issue
presented by the legislation affecting the Bessie M. Burke Memorial
Hospital in Lawrence (House Bill No. 7496, now Chapter 923 of
the Acts of 1973). In my message refusing to approve that bill,
I cited an opinion of the Attorney General stating that “the pro-
posed legislation violates the doctrine of separation of powers
established by Article XXX of the Declaration of Rights of the
Massachusetts Constitution.”

I believe that the constitution defects of House Bill No. 7496 are
present in the proposed legislation as well.
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My second reason for refusing approval relates to the context in
which this bill arises. This is one of a series of measures intro-
duced into the General Court this year seeking exceptions for
specific facilities from the general mandate of Chapter 776. As
such, it represents an effort to avoid the provisions of that Act, in
effect to repeal it on a piecemeal basis.

I supported enactment of Chapter 776, and continue to support
je necessity of a strong determination of need program. The

critical goals of rational health planning and cost containment in
health delivery require such a program. I would not want to see
Chapter 776 repealed or undercut.

It seems to me that there may be two bases for the current
legislative sentiment in opposition to the determination of need
program. To be successful, the program must be able to say “no”
to a facility’s desire for expansion. But people resist that response,
particularly from a state regulatory agency. Yet, that response
must continue if the program is to achieve its goals. What is needed
is not legislation like Senate Bill No. 1938. What is needed is
understanding of the purposes and procedures of the program.

It has also been brought to my attention, though, that there is
dissatisfaction with the administration of the program, there is a
feeling of inconsistency, perhaps even arbitrariness, in its operation.

As Chief Executive it is my responsibility to assure myself and
the citizens of Massachusetts that regulatory programs are admin-
istered fairly, equitably and with the necessary regard for due
process.

The determination of need program is highly visible and highly
controversial. The usual review of its administration, which would
be undertaken internally, would not satisfy its critics or allay
concerns that have been expressed.

Consequently, I intend to establish a special review panel to
■valuate the administration of the determination of need program.

This panel would consist of five persons, whose names I will an-
nounce shortly. They will be persons of the highest quality experi-
enced in public administration and public health administration, in
management, in administrative procedure and law. They will be
persons of independence, not associated with the determination of
need program.
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I will request the panel to review the current administration,
policies and procedures of the determination of need program. It
will evaluate the program and determine what deficiencies exist,
if any, in terms of the staffing, procedures and criteria for imple-
mentation of Chapter 776. The panel will report to me the results
of its evaluation and any recommendations it may wish to make.
In this way it may obtain an objective and independent evaluation
of the operations of the program.

If there are administrative deficiencies we can determine what
they are and take action to correct them. Legitimate grievances
will be resolved appropriately.

In the meantime I urge you to support my refusal to approve
Senate Bill No. 1938. I urge you to refrain from further action
undermining or complicating administration of the determination
of need program. The program is too important to the citizens of
the Commonwealth to become a victim of political considerations.

For the above reasons, I cannot in good conscience approve the
measure, and I return the bill without my approval.

Respectfully submitted,

FRANCIS W. SARGENT
Governor
Commonweatlh of Massachusetts


