
By Mrs. Pines of Newton, petition of Lois G. Pines for the
imposition of an excise on tobacco products. Taxation.

tEfjc Commontoealtf) of fWaftSacfnisctbs
% In the Year One Thousand Nine Hundred and Seventy-Four.

An Act creating the tobacco products excise.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. The General Laws are hereby amended by
2 inserting after chapter 64 I the following chapter: -

3
4 CIGARS AND TOBACCO PRODUCTS EXCISE

5 Section 1. Whenever used in this chapter unless the context
6 shall otherwise require, the following words or terms shall have
7 the following meanings: “person”, any individual, firm, fidu-
-8 ciary, partnership, corporation, trust or association, however
9 formed, club, trustee, agency or receiver; “manufacturer”, any

10 person who manufactures or produces tobacco products, whether
11 within or without the commonwealth; “wholesaler”, any person
12 who purchases directly from the manufacturer at least seventy-
-13 five per cent of all tobacco products purchased by him and who
14 sells at least seventy-five per cent of all tobacco products

"JPS purchased by him to others for resale, and any other person who
16 purchases from a manufacturer or person so purchasing and
17 selling and licensed as a wholesaler, provided such other person
18 maintains an established place of business where substantially all
19 of the business is the sale of tobacco products and related
20 merchandise at wholesale to persons licensed under this chapter
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and where at all times a substantial stock of tobacco products
and related merchandise is available to all retailers for resale; and
any chain of stores retailing tobacco products to the consumer,
provided seventy-five per cent of its purchases are made direct
from the manufacturer; “unclassified acquirer”, any person,
other than a transportation company or other than a purchaser at
retail from a licensed retailer, who imports or acquires tobacco
products from any one other than a licensed manufacturer or
licensed wholesaler; “transportation company”, any persoir

operating, or supplying to a common carrier, cars, boats or other
vehicles for the transportation or accommodation of passengers
and engaged in the sale of tobacco products at retail; “retailer”,
any person, other than a transportation company, who operates a
store or concession for the purpose of making sales of tobacco
products at retail. Whenever used in this chapter, unless the
context shall otherwise require, the words “sales” or “sale” in
addition to their ordinary meaning shall include or apply to use,
gifts, exchanges and barter, and the term “place of business”
shall mean and include any place where tobacco products are
sold or where tobacco products are brought or kept for the
purpose of sale or consumption, including so far as applicable
any vessel, vehicle, airplane or train. Whenever used in this
chapter, the words “tobacco products” shall mean cigars;
cheroots; stogies; periques; granulated, plug cut, crimp cut, ready
rubbed and other smoking tobacco; snuff; snuff flour; cavendish;
plug and twist tobacco; fine cut and other chewing tobacco;
shorts; refuse scraps, clippings, cuttings, and sweeps of tobacco,
prepared in such a manner as to be suitable for chewing or
smoking or both; but shall not include “cigarettes” as defined in
section one of chapter sixty-four C of the General Laws.
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Section 2. No person shall sell tobacco products or act as
manufacturer, wholesaler, unclassified acquirer, transportation
company or retailer, in the commonwealth, unless licensed so
do as herein provided. The commissioner, upon proper applica-
tion and the payment of the applicable fee herein provided, may
issue a license to each manufacturer, wholesaler, unclassified
acquirer, transportation company or retailer; provided, that, in
the case of each licensee other than a transportation company,
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59 each place of business shall be separately licensed. If a manu-
-60 facturer, wholesaler or unclassified acquirer acts in more than

one of said capacities at any one place of business he shall61
62 procure a license for each capacity in which he acts. Each license
63 so issued or a duplicate copy thereof shall be prominently
64 displayed on the premises covered by the license. The commis-
65 sioner shall prescribe the forms of application for a license under

this chapter and may require therein such information as he
67 deems necessary in connection with the proper administration of
68 this chapter. The fees for licenses shall be as follows: a
69 manufacturer’s license, a sum determined by the commissioner,
70 but not to exceed twenty-five dollars; a wholesaler’s license, one
71 hundred dollars; an unclassified acquirer’s license, a sum deter-
72 mined by the commissioner, but not to exceed one hundred and
73 fifty dollars; a transportation company’s license, five dollars; a
74 retailer’s license, two dollars; except that in the case of a
75 manufacturer or wholesaler who maintains more than one place
76 of business the fee for each additional place of business shall be
77 one half of the fee prescribed above. No fee, nor any part of any
78 fee, shall be refunded by reason of relinquishment, suspension or
79 revocation of the license, or, except under decree of a court of
80 competent jurisdiction, for any other reason or cause.
81 Section 3. Each retailer’s license issued under section two
82 shall expire on the thirtieth day of June of each even year and all
83 other licenses issued under said section shall expire on the
84 thirtieth day of June next succeeding the date of issuance, unless
85 sooner revoked by the commissioner as provided in section four
86 or unless the business with respect to which such license was
87 issued shall change ownership, or unless the holder of the license
88 shall remove his business from the premises covered by the
89 license, in any of which cases the holder of the license shall
90 immediately return it to the commissioner. In the event that the
A holder of the license removes his business to another location
92 within the commonwealth, the license with respect to the former
93 place of business shall, without the payment of an additional fee,
94 be reissued for the new location for the balance of the unexpired
95 term. The holder of each license, on application to the
96 commissioner accompanied by the applicable fee prescribed in
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section two, may, before the expiration date of the license then
held by him, renew his license for a further period of two years
in the case of a retailer’s license, and for a further period of one
year in the case of all other licenses.
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Section 4. The commissioner may suspend or revoke any

license issued under this chapter for failure of the licensee to
comply with any provision of said chapter, or if the licensee has
ceased to act in the capacity for which the license was issued,
for other good cause, and no person whose license has been
suspended or revoked shall sell tobacco products or permit
tobacco products to be sold during the period of such suspension
or revocation on the premises occupied by him, whether owned
by himself or others. Any person aggrieved by such suspension or
revocation may apply to the state tax commission for a hearing
as provided in section ten and may further appeal to the
appellate tax board as provided in section twelve.
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113 Section 5. Every manufacturer, wholesaler, operator, trans-

portation company and unclassified acquirer shall keep a
complete and accurate record of all tobacco products manu-
factured, purchased or otherwise acquired. Such records except
in the case of a manufacturer shall include a written statement
containing the name and address of both the seller and the
purchaser, the date of delivery, the quantity of tobacco products,
the trade name or brand thereof and the price paid for each item
purchased. Such other records shall be kept by the foregoing
persons as the commissioner shall reasonably prescribe. Every
manufacturer and every wholesaler shall deliver with each sale or
consignment of tobacco products a written statement containing
the name or trade name and address of both the seller and the
purchaser, the date of delivery, the quantity of the shipment, the
trade name or brand thereof, correctly itemizing the prices paid
for each kind and brand of tobacco product purchased, and shall
retain a duplicate of each such statement. No licensee under th '

chapter shall issue or accept any written statement which is
known to him to contain any statement which falsely indicates
the name of the customer, the type of merchandise, the prices,
the discounts, or the terms of sale; nor shall there be inserted in
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any invoice given or accepted by any licensee any statement
which makes the invoice a false record, wholly or in part, of the
transaction represented therein; nor shall there be withheld from
any invoice given or accepted by any licensee any statements
which properly should be included therein, so that in the absence
of such statements the invoice does not truly reflect the
transaction involved. The use of any device or game of chance to
aid, promote or induce sales or purchases of tobacco products or
the giving of any tobacco products in connection with any device
or game of chance is prohibited. All statements and other records
required by this section shall be in such form as the commis-
sioner shall prescribe and shall be preserved for a period of three
years and shall be offered for inspection at any time upon oral or
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written demend by the commissioner or h' c ?ut^ r'ri '7 ed Q<Tpnt
Whenever tobacco products sre received or Eicouired within thp

commonwealth by a wholesaler, unclassified acquirer or retailer,
each shipping case or other container of such tobacco products
shall bear the name and address of the person making the first
purchase or such other markings as the commissioner may
prescribe. Whenever tobacco products are shipped outside the
commonwealth every licensee under section two so shipping
them shall cause to be placed on every shipping case or other
container in which the tobacco products are shipped, the name
and address of the consignee to whom the shipment is made
outside of the commonwealth.
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Section 6. Every licensee under section two, other than an
unclassified acquirer or a retailer, shall, on or before the
twentieth day of each calendar month, file with the commis-
sioner, on a form prescribed by him, a return under the penalties
of perjury for each place of business maintained, stating the total
wholesale price of tobacco products sold by such licensee in the
commonwealth during the preceding calendar month and such
return shall contain or be accompanied by such further informa-
tion as the commissioner shall require; provided, that if a licensee
ceases to sell tobacco products within the commonwealth he
shall forthwith file with the commissioner such a return for the
period ending with such cessation. Such licensee shall, at the time
of filing such return, pay to the commissioner an excise equal to
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twenty-five per cent of the total wholesale price of tobacco
products sold during the calendar month covered by the return;
provided, that tobacco products with respect to which the excise
under this chapter has once been imposed and has not been
refunded, if paid, shall not be subject upon a subsequent sale to
the excise imposed by this chapter. Each unclassified acquirer
shall, upon importation or acquisition of tobacco products into
or within the commonwealth, file with the commissioner a return
under penalties of pefiury, on a form to be furnished by
commissioner, stating the total wholesale price of the tobacco
products imported or acquired and such other information as the
commissioner shall require, and shall, at the time of filing such
return, pay to the commissioner an excise equal to twenty-five
per cent of the total wholesale price paid for the tobacco
products so imported or acquired and held for sale or consump-
tion, and tobacco products, with respect to which such excise has
been imposed and has not been refunded if paid, shall not be
subject, when subsequently sold, to any further excise under this
chapter. An abatement or refund of the excise provided by this
chapter may be made by the state tax commission for such
causes as the state tax commission may deem expedient. The
state tax commission shall certify said amount to the comptroller
and the state treasurer shall pay said amount without any
appropriation therefor by the general court, out of the proceeds
of such excise. The commissioner may, in his discretion, require
reports from any common carrier who transports tobacco
products to any point or points within the commonwealth and
from any other person who, under contract, so transports
tobacco products, and from any bonded warehouseman or bailee
who has in his possession any tobacco products, such reports to
contain such information concerning shipments of tobacco
products as the commissioner shall determine. All such carriers,
bailees, warehousemen and other persons shall permit
examination by the commissioner or his duly authorized agent of
any records relating to the shipment of tobacco products into or
from, or the receipt thereof within, the commonwealth.
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208 All tobacco product taxes paid in pursuance of this chapter or

of any general or special law shall conclusively be presumed to be209
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210 a direct tax on the retail consumer, pre-collected tor the purpose

211 of convenience and facility only.
212 Section 7. If any person required to file a return with the

213 commissioner under section six, having failed to file a return, or

214 having filed an incorrect or insufficient return, fails to file within

215 twenty days after mailing, postage prepaid, of notice to him by

216 the commissioner of his delinquency, a correct and sufficient

217 return, and to pay the amount shown to be due with interest at

�2lB six per cent from the date when the excise was due under section

219 six, the commissioner, at any time within three years from the

220 date when the return should have been filed, may determine the

221 amount of excise due under this chapter according to his best

222 information and belief and assess the same at not more than

223 double the amount so determined. Such licensee may within two

224 years after mailing, postage prepaid, of notice of the assessment,

225 and any licensee who shall discover that an overpayment of the

226 excise has been made under section six may within two years ot

227 the date of overpayment, apply to the commission upon a form

228 prescribed by it for an abatement or refund. Such licensee may

229 appeal to the appellate tax board from the decision ot the

230 commission within ten days after mailing, postage prepaid, ot

231 notice of such decision, and the decision of such board shall be

232 final. The commissioner, or, in case of appeal, the appellate tax

233 board, having made such determination, shall give notice in

234 writing to the delinquent licensee ot the amount determined to

235 be due and the licensee shall, forthwith atter the mailing or

236 delivery of such notice, pay to the commissioner the amount so

237 determined with interest at six per cent from the twentieth day

238 of the month in which the return is required to be made pursuant

239 to section six. Any person required to tile a return with the
240 commissioner under section six, who tails to file a return or a

241 corrected return as required by this section, or who fails to make
OX2 a report required by section eleven for a period of ten days after

243 written notice by the commissioner so to do shall torteit to the

244 commonwealth and pay to the commissioner on demand the sum

245 of five dollars for each day of delay. The commissioner may tor
246 cause remit the whole or part of the amount so forfeited.
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247 Section H. Sums due to the commonwealth under this chapter

048 may be recovered by the attorney general in an action brought in

749 the name of the commissioner. The commissioner shall have the

750 same powers and remedies with respect to the co lection of said

751 sums as he has with respect to the collection of income taxes

252 under chapter sixty-two and corporation excises under chapter

253
"

t -three Sums overdue shall bear interest at the rate of six per

754 cent per annum from the date when due to the date of payment

755 The commissioner may require a licensee under section two tof
756 furnish a surety company bond with a surety company autho-

-57 rized to do bm.ness in the commons* as surety, m «h

25S amount as he may fix, conditioned upon me payout *

259 excise provided by this chapter.

260 in lieu of a surety company bond a hccr.scc

261 the state treasurer bonds or other negotiate> v>bhg-^» i o. i

262 commonwealth or of the United States of -nenca o. -.h

263 aggregate face amount as the commissioner may from tunc

264 time deem necessary adequately to secure payment ot the excise

765 provided by this chapter; provided, that bonds need not

266 accepted by the state treasurer unless in registered form and^o
267 denominations satisfactory to him. In case ot a deposit ol bo

268 or other negotiable obligations with the state treasurer

269 under, he shall, while in possession of such bonds, remit to such

270 licensee as aforesaid, or persons entitled thereto the interest

271 accruing and payable thereon, and, il such exc’ *° ge

272 all interest and other charges accrued thereon shall be paid m fu

273 and if the person is no longer a licensee under section two he

274 shall return such bonds or obligations to the persons entitled
275 thereto. If the excise together with all interest and other charges

276 accrued thereon provided by this chapter shall not be pai in

277 accordance with this chapter, the state treasurer may sell all or

278 any part of such bonds or obligations to satisfy the amount due

279 the commonwealth as aforesaid and shall return to the pcrson^j
280 entitled thereto any excess left in his hands, provided, however,

281' the person is no longer a licensee under section two.

282 Section 9 Each retailer shall keep within the commonwealth
283 complete and accurate records of all tobacco products purchased

284 or otherwise acquired. Such records shall consist ot written
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285 statements to be delivered by each wholesaler as provided by

286 section five. Such records shall be safely preserved for a period of

287 three years in such a manner as to insure permanency and

288 accessibility for inspection by the commissioner or his authorized
289 representative. The commissioner and his authorized representa-

-290 tives may examine the books, papers and records o any re ai er

291 in the commonwealth, for the purpose of determining whether

the excise imposed by this chapter has been fully paid, and may

293 investigate, examine and search any premises where tobacco

294 products are possessed, stored or sold for the purpose o

295 determining whether the provisions of this chapter are being

797 Section 10. Any person aggrieved by any action ot the

298 commissioner or his authorized representatives under this chapter

299 for which an appeal is not provided in section seven may, within

300 ten days after written notice of such action is delivered or mailed

301 to him, apply to the state tax commission in writing or a

302 hearing setting forth the reasons why such hearing should be

303 granted' and the manner of relief sought. The state tax commis-

-304 sion shall consider each such application and may grant oi ien\

305 the hearing requested. If the hearing be denied, the applicant

306 shall be notified in writing thereof; if it be granted the state tax

307 commission shall hi writing notify the applicant ot the time and

308 place fixed for such hearing. After such hearing, the state tax

309 commission may, by notice in writing, at any time, order a

310 hearing on its own initiative.
311 Section II The commission and any representative thereof

312 duly authorized to conduct any hearing under this chapter sha 1

313 have power to administer oaths and take testimony under oath

314 relative to the matter of inquiry or investigation. At any hearing

315 ordered by the commission, the commission or its representative

316 authorized to conduct such hearing may subpoena witnesses and

*317 require the production of books, papers, and documents per i-

-318 nent to such inquiry. No witness under subpoena authorized to

319 be issued by any provision of this chapter shall be excused from

320 testifying or producing books or papers on the ground hat such

321 testimony or the production ot such books or other documen-

-322 tary evidence would tend to incriminate him, but such evidence
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323 or the books or papers so produced shall not be used in any

324 criminal proceeding against him arising out of any violation of

325 any provision of this chapter. If any person shall disobey such

326 process or, having appeared in obedience thereto, shall refuse to

327 answer any pertinent question put to him by the commission or

328 its authorized agent or to produce any books and papers

329 pursuant thereto, the commission or such representative may

330 apply to the superior court for the county wherein the person

331 relative to whose business such hearing is ordered, resides oiT
332 wherein such business has been conducted, or to «y jjoerf
333 said court if the same shall not be m session,

334 disobedience to process or refusal to answer and aid cour o

335 justice shall cite such person to appear before said or

336 ustice to answer such question or to produce such books and

337 papers and, upon his refusal so to do, may commit him to jail

338 until he shall testify, but not for a longer period than sixty days.

339 Notwithstanding the serving of the term of such commitm^tby

340 any person, the commission may proceed in all respects with

341 such Inquiry and examination as if the witness had not previously

342 been called upon to testify. Officers who serve subpoenas issued

343 by the commission or under its authority and witnesses attending

344 a hearing conducted by it hereunder shall receive tees and

345 compensation at the same rates as officers and witnesses before

346 the courts of the commonwealth, to be paid on vouchers of t

347 commission or to be paid without appropriation out ot the

348 proceeds of the excise imposed by this chapter, on vouchers

349 approved by the commission. . +Vl_

350 Section 12. Any person aggrieved because ot a decisio

3M stale .ax common tatder secto twentymo may appe

352 therefrom to the appellate tax board within ten days> afte

353 written notice of the decision has been mailed or del

354 him The appellant shall at the time of taking an appeal file wit

3 5 Td board a surety company bond running to the commol
356 wealth, with a surety company au.horiaed to do busmess m e

357 commonwealth as surety, in such sums as said board shall fix.

358 conditioned to prosecute the appeal to effect and to comply with

359 ,he orders and decrees of said board m the premises. Such



1974) HOUSE - No. 1127 11

360 appeals shall be preferred cases to be heard, unless cause appea

361 to the contrary, in priority to other cases. During the pendency

362 of any such appeal the decision of the state tax commission so

363 appealed from shall, unless otherwise ordered by said board be

364 inoperative. Said board may grant such rebel as may be equitable

365 and may certify to the comptroller the amount ot such rebel

366 and the state treasurer shall pay to the aggrieved taxpayer such

_367 amount, without any appropriation therefor by the genera

% 68 court, out of the proceeds of the excise imposed by this chapter.

369 If the appeal shall have been taken without probable cause, the

370 board may tax double or triple costs, as the case shall demand;

371 and, upon all such appeals which may be denied, costs may be

372 taxed against the appellant at the discretion of the board,

373 provided, that no costs shall be taxed against the commonwealth.
374 Section 13. The administration of this chapter is vested m the

375 commissioner. All forms necessary and proper for the enforce-

-376 ment of this chapter shall, with the approval of the state tax

377 commission, be prescribed and furnished by the commissioner.

37» The state tax commission may prescribe regulations and ru mgs

379 not inconsistent with law, to carry into effect the provisions of

380 this chapter, which regulations and rulings, when reasonably

381 designed to carry out the intent and purpose of this chapter, shall

382 be prima facie evidence of its proper interpretation.
383 Section 14. All sums received under this chapter shall be paid

384 to the treasurer of the commonwealth and credited to the

363
364
365
366

385 General Fund.
,

386 Section 15. If any provision or provisions of this chapter is or

387 are declared unconstitutional or inoperative by a final judgment

388 order or decree of the supreme court of the United States or o

389 the supreme judicial court of the commonwealth, the remaining

390 parts of said chapter shall not be affected thereby.

0 , SECTION 2 The provisions ot this act shall apply to

2 tobacco products which are sold, imported or acquired after June

3 thirtieth, nineteen hundred and seventy-four.
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