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By Mr. Flaherty of Cambridge, petition of Charles F. Flaherty, Jr.,
Paul Maurice Murphy, David J. Mofenson, George L. Sacco, Jr., and
Jonathan L. Healy relative to establishing a district court procedure
for the pre-trial diversion of selected offenders to programs of
community supervision and service. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-Four.

An Act establishing a district court procedure for the
PRE-TRIAL DIVERSION OF SELECTED OFFENDERS TO PROGRAMS

OF COMMUNITY SUPERVISION AND SERVICE.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 The General Laws are hereby amended by inserting after
2 chapter 276, the following chapter:

3 Chapter 276 A
4 PRE-TRIAL DIVERSION

5 Section 1. The following words, as used in this chapter, unless
6 the context otherwise requires, shall have the following mean-
-7 ings:
8 “Assessment”, a thorough and complete measurement of the
9 needs of an individual in, but not limited to, the following areas;

10 education, vocational training, job placement, mental and physi-
-11 cal health, family and social services, and an analysis of a
12 defendant’s commitment to participate in a program of commu-
-13 nity supervision and services;
14 “Commissioner”, the commissioner of probation;
15 “Director”, the person in charge of the operation of a program
16 of community supervision and services;
17 “Official designee”, a representative of a program of conimu-

-18 nity supervision and service who has been approved by the presid-
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19 ing justice of a district court to work in conjunction with that
20 court’s probation office to screen defendants who may be eligible
21 for diversion;
22 “Plan of service”, a comprehensive and cohesive set of
23 recommended programs and specific services to meet the needs
24 of individuals as determined through assessment;
25 “Program”, any program of community supervision and
26 services certified or approved by the commissioner of probation
27 under the provisions of section eight, including, but not limited
28 to. medical, educational, vocational, social and psychological
29 services, corrective and preventive guidance, training, counseling,
30 provision for residence in a halfway house or other suitable place,
31 and other rehabilitative services designed to protect the public
32 and benefit the individual.
33 Section 2. The district courts, and in Boston the municipal
34 court of the city of Boston, shall have jurisdiction to divert to a
35 program, as defined in section one, any person who is charged
36 with an offense or offenses against the commonwealth for which
37 a term of imprisonment may be imposed and over which the
38 district courts may exercise final jurisdiction and who has
39 reached the age of seventeen years but has not reached the age of
40 twenty-two, who has not previously been convicted of a violation
41 of any law of the commonwealth or of any other state or of the
42 United States in any criminal court proceeding after having
43 reached the age of seventeen years, except for traffic violations
44 for which no term of imprisonment may have been imposed, who
45 does not have any outstanding warrants, continuances, appeals or
46 criminal cases pending before any courts of the commonwealth
47 or any other state or of the United States, and who has received a
48 recommendaton from a program that he would, in light of the
49 capacities of and guidelines governing it, benefit from participa-
50 tion in said program.
51 Section 3. The probation officers of a district or municipal
52 court, or their official designee, when gathering information in
53 accordance with section eighty-five of chapter two hundred and
54 seventy-six of the General Laws, shall also screen each defendant
55 for the purpose of enabling the judge at arraignment to consider
56 the eligibility of the defendant for diversion to a program.
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57 Any defendant who is qualified for consideration for diversion
to a program may, at his arraignment, be afforded a fourteen-day
continuance for assessment by the personnel of a program to
determine if he would benefit from such program.
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If a defendant chooses to accept the offer of a continuance for
the purpose of such an assessment, he shall so notify the judge at
arraignment. Upon receipt of such notification, the judge shall
grant a fourteen-day continuance. The judge, through the
probation office or its official designee, shall direct the defendant
to a program and shall inform said program of such action.
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The judge may, in his discretion, grant a defendant who is
preliminarily determined not to be eligible because of a failure to
satisfy all the requirements of section two, a like fourteen-day
continuance for assessment. In arriving at such a decision the
opinion of the commonwealth should be taken into considera-
tion. Such a continuance may be granted upon the judge’s own
initiative or upon request by the defendant.
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Section 4. In the event that an individual who is eligible under
the provisions of section two is charged with a violation of
chapter ninety-four C of the General Laws, nothing in this
chapter shall be construed to limit the effect or operation of
sections thirty-seven to fifty-five, inclusive, of chapter one
hundred twenty-three of the General Laws.
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In the event that an individual who is eligible under the
provisions of section two is charged with a violation of one or
more of the offenses enumerated in chapter one hundred
twenty-three A, section three, the provisions of this chapter shall
not be applicable for said defendant.
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Section 5. Upon the expiration of a fourteen-day continuance
granted pursuant to section three, the director of the program to
which the defendant has been referred shall submit to the court a
written report of its assessment. The report shall contain the
information obtained through the program’s assessment, the
program's recommendation as to whether the defendant would
benefit from diversion to the program, and a plan of services for
the defendant if it has been determined that the defendant would
so benefit.
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The judge, upon receipt of the report, shall provide an
opportunity for the commonwealth’s recommendation regarding
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the diversion of the defendant. After receiving the report and
having provided an opportunity for the commonwealth to make
its recommendation, the judge shall make a final determination
as to the eligibility of the defendant for diversion to the program.
The criminal proceedings of a defendant who qualifies for
diversions under section two and who agrees to abide by the
terms and conditions contained in the plan of services approved
by the judge, shall be stayed for a period of ninety days, unless
the judge in his discretion considers that the interest of justice
would not be served by diversion of said defendant. No appeal
shall be allowed from such final determination.
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A defendant who has been determined to be ineligible by
reason of his failure to satisfy certain provisions of section two,
but who, in the judge’s discretion, received a fourteen-day
continuance for assessment, may, on the basis of the report
submitted by a program, be granted a like stay of proceedings.
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in no event shall a stay of proceedings be granted pursuant to
this section unless the defendant consents in writing to the terms
and conditions of the stay of proceedings and knowingly
executes a waiver of his right to a speedy trial on a form
approved by the chief justice of the district courts, and in Boston
the chief justice of the municipal court of the city of Boston.
Such consent shall be with the advice of defendant’s counsel.
Any request for assessment or a decision by the defendant not to
enter such a program or a determination by the program that the
defendant would not benefit from it, or any statement made by
the defendant during the course of assessment, shall not be
admissible against the defendant in any criminal proceedings; nor
shall any consent by the defendant to the stay of proceedings or
any act done or statement made in fulfillment of the terms and
conditions of such stay of proceedings be admissible as an
admission implied or otherwise against the defendant, should the
stay of proceedings be terminated and criminal proceedings
resumed on the original charge or charges. No statement or other
disclosure or records thereof made by a defendant during the
course of assessment or during the stay of proceedings shall be
disclosed at any time to a prosecutor or other law enforcement
officer in connection with the charge or charges pending against
said defendant or any co-defendant.
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135 Section 6. During a stay of proceedings, as provided in section
five, the director of a program shall submit periodic reports to
the court relative to the progress of the defendant. The director
shall also report violations of program conditions or subsequent
arrests immediately upon notice thereof.

136
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140 If the defendant during the stay of proceedings violates a

condition of the program or is charged with a subsequent
offense, a judge in the court that entered the stay of proceedings
may issue such process as is necessary to bring the defendant
before the court. When the defendant is brought before the
court, the judge shall afford him an opportunity to be heard. If
the judge finds that the defendant has committed a violation of a
condition of the program or that he has been charged with a
subsequent offense, the judge may order, when appropriate, that
the stay of proceedings be terminated and that the common-
wealth proceed on the original charges as provided by law. No
appeal shall be allowed from such an order.
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152 Section 7. Upon the expiration of the initial ninety-day stay

of proceedings, the program director shall submit to the court a
report indicating the successful completion of the program by a
defendant or recommending an extension of the stay of
proceeding for not more than an additional ninety days, so that
the defendant may complete the program successfully.

153
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158 If the report indicates the successful completion of the

program by a defendant, the judge may dismiss the original
charges pending against the defendant. If the report recommends
an extension of the stay of proceedings, the judge may on the
basis of the report and any other relevant evidence, take such
action as he deems appropriate, including the dismissal of the
charges, the granting of an extension of the stay of proceedings,
or the resumption of criminal proceedings. In the event that an
extension of the stay of proceedings is granted, the program
director shall submit a final report upon the expiration of such
stay of proceedings.
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Section 8. The office of the commissioner shall certify,
monitor and aid all programs to which defendants may be
diverted pursuant to this chapter. The certification of programs
shall be subject to the approval of the presiding justice of the
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173 individual court which would be the beneficiary of such services.
174 The office of the commissioner shall (a) issue for a term of two
175 years, and may renew for like terms, a certification, subject to
176 revocation for cause, to any person, partnership, corporation,
177 society, association or other agency or entity of any kind, other
178 than a licensed general hospital or a department, agency or
179 institution of the federal government, the commonwealth or any
180 political subdivision thereof, deemed to be responsible and
181 suitable to establish and maintain such a program and to meet
182 applicable certification standards and requirements; and in the
183 case of a department, agency or institution of the commonwealth
184 or any political subdivision thereof, grant approval to establish
185 and maintain a program for a term of two years, and may renew
186 such approval for like terms, subject to revocation for cause; (b)
187 promulgate, in consultation with the advisory board established
188 hr section nine, rules and regulations establishing certification
189 and approval standards and requirements; (c) establish limits for
190 caseloads and enrollment so that programs are able to provide
191 high quality intensive individualized service to those defendants
192 participating in such programs; (d) procure, where appropriate,
193 by contract, the personnel, facilities, services, and materials
194 necessary to carry out the purposes of this act, subject to all
195 applicable laws and regulations; (e) prepare reports for said
196 advisory board showing the progress of all programs in fulfilling
197 the purposes set forth; (f) notify the appropriate presiding justice
198 of the individual court that adequate facilities and personnel are
199 available to fulfill a plan of community supervision and services

200 for that court; (g) provide technical assistance to such program as
201 may be certified hereunder; (h) provide for the audit of any
202 funds expended by the office for the support of programs
203 certified hereunder; (d) promote the cooperation of all agencies
204 which provide education, training, counseling, legal, employ-
205 rnent, or other services to assure that eligible individuals released
206 to programs may benefit to the maximum extent practicable; (j)
207 prepare and submit an annual report to the chief justices of the
208 supreme judicial, appeals, superior and district courts and to all
209 justices in the district court system evaluating the performance of
210 all programs
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211 Section 9. There shall be an advisory board to the office of
212 the commissioner for the overseeing of programs. The members
213 of the advisory board shall be the attorney general, the
214 commissioners of education, mental health, rehabilitation and
215 welfare, a district court judge, the director of the division of
216 employment security, the president of the District Attorneys
217 Association, or the designees of any of the above persons, and

seven experts in the area of human services to the sociologically
*l9 and economically disadvantaged through community based pro-

220 grams, one of whom shall be an ex-offender. The seven experts
221 shall be appointed by the governor for terms of two years. The
222 members of the advisory board shall serve without compensation
223 but shall be reimbursed for their expenses actually and neces-
-224 sarily incurred in the discharge of their duties. The advisory
225 board shall annually select its chairman from among its members.
226 The advisory board shall assist the commissioner in coordinat-
-227 ing the efforts of all public agencies and private organizations and
228 individuals within the commonwealth concerned with the provid-
-229 ing of services to defendants by said programs.
230 Section 10. This chapter shall apply only to those courts
231 which have received notification from the office of the commis-
-232 sioner that a program has been certified to provide services for
233 that court.
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