
HOUSE No. 2203
By Mr, Mofenson of Newton, petition of the Massachusetts Bar

Association, the Boston Bar Association, David J. Mofenson, Thomas
G. Simons and Laurence R. Buxbaum for legislation to make certain
changes in the probate laws. The Judiciary.

GTfje Commonteealtt) cf fflastfacfruscttg*

In the Year One Thousand Nine Hundred and Seventy-Four.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Section 5 of chapter 65A of the General Laws
2 is hereby amended by adding a new subsection 5 as follows; -

3 If the Court shall determine that it is inequitable to apportion
4 interest and penalties in connection with estate taxes as provided
5 herein, because of special circumstances, it may direct apportion-
-6 ment thereof in such manner as it shall find equitable.

1 SECTION 2. Section 1 of chapter 190 of the General Laws is
2 hereby amended by striking out the same as amended by chapter
3 637 of the acts of 1970, and inserting in place thereof, the
4 following:
5 Spouse’s share of property not disposed of by Will.
6 A surviving husband or wife shall, after the payment of debts of
7 the deceased and the charges of his last sickness and funeral and

of the settlement of his estate, and subject to chapter one-hun-
9 dred and ninety-six, be entitled to the following share in his real

10 and personal property not disposed of by Will:
11 (1) If the deceased leaves a parent or parents and no issue, and
12 it appears on determination by the Probate Court, as hereinafter
13 provided, that the whole estate does not exceed fifty thousand
14 dollars in value, the surviving husband or wife shall take the
15 whole thereof; otherwise such surviving spouse shall take fifty
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16 thousand dollars and one half of the remaining personal and one
17 half of the remaining real property.
18 (2) If the deceased leaves issue all of whom are issue of the
19 surviving spouse also, the surviving spouse shall take the first fifty
20 thousand dollars, plus one half of the remaining personal and one
21 half of the remaining real property.
22 (3) If the personal property is insufficient to pay said fifty^
23 thousand dollars under subparagraph (1) or (2), the deficiency
24 shall, upon the petition of any party in interest, be paid from the
25 sale or mortgage, in the manner provided for the payments of
26 debts or legacies, of any interest of the deceased in real property
27 which he could have conveyed at the time of his death; and the
28 surviving husband or wife shall be permitted, subject to the
29 approval of the court, to purchase at any such sale, notwithstand-
-30 ing the fact that he or she is the administrator of the estate of the
31 deceased person. A further sale or mortgage of any real estate of
32 the deceased may later be made to provide for any deficiency
33 still remaining. Whenever it shall appear, upon petition to the
34 probate court of any party in interest, and after such notice as
35 the court shall order, and after a hearing thereon, that the whole
36 amount of the estate of the deceased, as found by the inventory
37 and upon such other evidence as the court shall deem necessary,
38 does not exceed the sum of fifty thousand dollars over and above
39 the amount necessary to pay the debts and charges of administra-
-40 tion. the court shall itself by decree determine the value of said
41 estate, which decree shall be binding upon all parties. If
42 additional property is later discovered, the right or title to the
43 estate covered by such decree shall not be affected thereby, but
44 the court may make such further orders and decrees as are
45 necessary to effect the distribution herein provided for.
46 (4) If the deceased leaves issue one or more of whom are not
47 issue of the surviving spouse, the surviving spouse shall take onc^ir
48 half of the personal and one half of the real estate.
49 (5) if the deceased leaves no issue and no parent of the
50 decedent, the surviving spouse shall take the whole.

1 SECTION 3. Chapter 190 of the General Laws is hereby
2 amended by adding a new section 3A as follows: -
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3 Requirement that heir survive decedent for 120 hours
Any person who fails to survive the decedent by 120 hours shall
be deemed to have predeceased the decedent for purposes of
intestate succession, and the decedent’s heirs shall be determined
accordingly. If the time of death of the decedent or of the person
who would otherwise be an heir, or the times of death of both,
cannot be determined, and it cannot be established that the
person who would otherwise be an heir has survived the decedent
by 120 hours, it shall be deemed that the person failed to survive
for the required period. This section shall not apply where its
application would result in escheat to the Commonwealth under
General Laws, chapter 190 section 3(7).

4
5
6
7

8
9

10
11
12
13
14

SECTION 4, The General Laws are hereby amended by
inserting after chapter 190 A the following chapter: (U.P.C,
6-101 to 6-107)

1
2
3
4
5 Multiple-Party Accounts
6
7 In this chapter, unless the context otherwise requires:
8 (1) “account” shall mean a contract of deposit of funds

between a depositor and a financial institution, and shall include
a checking account, savings account, certificate of deposit, share
account and other like arrangement;

9
10
11
12 (2) “beneficiary” shall mean a person named in a trust

account for whom a party to the account is named as trustee;13
14 (3) “financial institution” shall mean any organization autho-

rized to do business under state or federal laws relating to
financial institutions, including, without limitation, banks and
trust companies, savings and cooperative banks, building and loan
associations, savings and loan companies or associations, and
credit unions;

15
16
17
18
19
20 (4) “joint account” shall mean an account payable on request

to one-or more of two more parties whether or not mention is
made of any right of survivorship;

21
22

CHAPTER 190A

Section 1. Definitions.

(5) A “multiple-party account” shall be any of the following
types of account; (i) a join account, (ii) a POD. account, or (hi)
a trust account. It shall not include accounts established for
deposit of funds of a partnership, joint venture, or other

23
24
25
26
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27 association for business purposes, or accounts controlled by one
28 or more persons as the duly authorized agent or trustee for an
29 individual, a corporation, unincorporated association, charitable
30 or civic organization or a regular fiduciary or trust account where
31 the relationship is established other than by deposit agreement;
32 (6) “party” shall mean a person who, by the terms of the
33 account, has a present right, subject to request, to payment from
34 a multiple-party account. A P.O.D. payee or beneficiary of a trust
35 account shall be a party only after the account becomes payable
36 to him by reason of his surviving the original payee or trustee.
37 Unless the context otherwise requires, it shall include a guardian,
38 conservator, persona! representative, or assignee, including an
39 attaching creditor, of a party. It also shall include a person
40 identified as a trustee of an account for another whether or not a
41 beneficiary is named, but it shall not include any named
42 beneficiary unless he has a present right of withdrawal;
43 (7) “payment” of sums on deposit shall include withdrawal,
44 payment on check or other directive of a party, and any pledge
45 ol sums on deposit by a party and any set-off, or reduction or
46 other disposition of all or part of an account pursuant to a
47 pledge;
48 (8) “proof of death” shall include a death certificate or rpcord
49 or report, which is prima facie proof of death;
50 (9) “P.O.D. account” shall mean an account payable on
51 request to one person during lifetime and on his death to one or
52 more P.O.D. payees, or to one or more persons during their
53 lifetimes and on the death of all of them to one or more P.O.D.
54 payees;
55 (10) “P.0.D.” shall mean a person designated on a P.O.D.
56 account as one to whom the account is payable on request after
57 the death of one or more persons;
58 (11) “request” shall mean a proper request for withdrawal, or
59 a check or order for payment, which complies with all conditions
60 of the account, including special requirements concerning neces-
-61 sary signatures and regulations of the financial institution; but if
62 the financial institution conditions withdrawal or payment on
63 ad vance notice, for purposes of this part the request for
64 withdrawal or payment shall be treated as immediately effective
65 and a notice of intent to withdraw shall be treated as a request
66 for withdrawal;
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67 (12) “sums on deposit” shall mean the balance payable on a
multiple-party account including interest, dividends, and in
addition any deposit life insurance proceeds added to the
account by reason of the death of a party;

68
69
70
7! (13) “trust account” shall mean an account in the name of

one or more parties as trustee for one more beneficiaries where
the relationship is established by the form of the account and
deposit agreement with the financial institution and there is no
subject of the trust other than the sums on deposit in the
account; it is not essential that payment to the beneficiary be
mentioned in the deposit agreement. A trust account shall not
include a regular trust account under a testamentary taist or a
trust agreement which has significance apart from the account or
a fiduciary account arising from a fiduciary relation such as
attorney-client;

72

4 73
74
75
76
77
78
79
80
81

(14) “withdrawal” shall include payment to a third person
pursuant to check or other directive of a party.

82
83
84 Section 2. Ownership as Between Parties, and Others.

The provisions of sections 3 to 5 concerning beneficial
ownership as between parties, or as between parties and P.O.D.
payees or beneficiaries of multiple-party accounts, shall be
relevant only to controversies between these persons and their
creditors and other successors, and shall have no bearing on the
power of withdraw! of these persons as determined by the terms
of account contracts.

85
86
87
88
89
90
91

Section 3. Ownership During Lifetime92
(a) A P.O.D. account shall belong to the original party during

his lifetime and not to the P.O.D. payee or payees; if two or
more parties are named as original parties during their lifetimes
rights as between them are governed by subsection (a) of this
section.

93
94
95
96
97

*9B (b) Unless a contrary intent is manifested by the terms of the
account or the deposit agreement or there is other clear and
convincing evidence of an irrevocable trust, a trust account shall
belong beneficially to the trustee during his lifetime. If there is
an irrevocable trust, the account shall belong beneficially to the
beneficiary.

99
100
101
102
103
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Section 4. Right of Survivorship104
(a) Sums remaining on deposit at the death of a party to a

joint account shall belong to the surviving party or parties as
against the estate of the decedent unless there is clear and
convincing evidence of a different intention at the time the
account is created. If there are two or more surviving parties, the
right of survivorship shall continue between the surviving parties.

105
106
107
108
109
no

(b) If the account is a P.O.D, account, on death of the original
party or of the survivor of two or more original parties, any
sums remaining on deposit belong to the surviving P.O.D. payee
or payees; if two or more P.O.D. payees survive, their respective
ownership shall be equal and there shall be no right of
survivorship in event of death of a P.O.D. payee thereafter unless
the terms of the account or deposit agreement expressly provide
otherwise to such ownership or survivorship.

11 ]

I 12
1 13
114
115
I 16
117
1 18

fc) If the account is a trust account, on death of the trustee or
the survivor of two or more trustees, any sums remaining on
deposit shall belong to the surviving person or persons named as
beneficiaries, unless there is clear and convincing evidence of a
contrary intent; if two or more beneficiaries survive their
respective ownership shall be equal and there shall be no right of
survivorship in event of death of any beneficiary thereafter unless
the terms of the account or deposit agreement expressly provide
otherwise to such ownership or survivorship.

1 19
120
121
122
123
124
125
126
127

(d) A right of survivorship arising from the express terms of
the account or under this section, a beneficiary designation in a
trust account, or a P.O.D. payee designation, cannot be changed
by will.

128

129
130
131

Section 5. Effect of Written Notice to Financial Institution132
The provisions of section 4 as to rights of survivorship are

determined by the form of the account at the death of a party.
This form may be altered by written order given by a party to'
the financial institution to change the form of the account or to

133
134
135
136

top or vary payment under the terms of the account. The order
•r request must be signed by a party and received by the138

financial institution during the party’s lifetime139
Section 6 Accounts and Transfers Nontestamentarv140
■\ny transfers resulting from the application of section 4 shall141
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142 be effective by reason of the account contracts involved and this
143 statute and shall not be considered as testamentary.

1 SECTION 5. Section lofchapter 191 of the General Laws is
2 hereby amended by striking out, in line 4 the word “three” and
3 inserting in place thereof the word “two.”

1 SECTION 6. Section 2of chapter 191 of the General Laws
2 hereby amended by striking out the words “but a beneficial%

3 devise or legacy to a subscribing witness or to the husband
4 wife of such witness shall be void unless there ree
5 subscribing witnesses to the Will who are not similary benefite
6 thereunder” and inserting in place thereof; “no Will or an
7 provision thereof shall be invalid solely because the Will i
8 by an interested witness or witnesses

Laws1 SECTION 7, Section 9of chapter 191 of the General Law
hereby amended by striking out the same and inserting in

3 thereof, the following
4 Effect of Divorce. If, aI
5 be divorced or his marris

lispositk6 annulment shall revoke any

property made by the Will
8 conferring a general
9 former spouse, and it

10 executor, trust
pressly provide otherwise. P ty pr

12 a former spouse because
13 the former spouse had fa rviv

14 provisions conferrir
15 shall be interpreted as if the pouse had faile

revoked solely16 decedent. If provisions shall I
17 they shall be revived by testator’s remarriage to the for

’ 1 O .
. A . 1 . 4- /'-■-»nfnf I I r 1-> I . ■ I 1 /I M 4.

\18 spouse. A decree of separation which does not terminate the
19 status of husband and wife is not a divorce for the purpose ol
20 this section. Marriage shall not revoke a Will.

1 SECTION 8. Chapter 191 of the General Laws is hereby
2 amended by adding a new Division Heading and new sections
3 9A-1 through 9A-6 as follows
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5 9A-J Legatee or Devisee to survive five days. A legatee or
6 devisee who fails to survive a testator by 120 hours shall be
7 deemed to have predeceased the testator unless the Will of the
8 decedent otherwise provides by express reference to survivorship
9 or with respect to simultaneous deaths or common disaster, or by

10 other provision.
1 I 9A-2 Choice of law. The construction and legal effect of a
12 disposition in a Will shall be detenuined by the local law of any
13 State or Commonwealth selected by the testator in the Will,
14 unless the application of that law is contrary to the public policy

this Commonwealth
16 9A-3 Intention to govern. The intention of a testator as
17 expressed in his Will shall control the legal effect of his
18 dispositions and the ndes of construction expressed in the
19 succeeding sections 9A-4 through 9A-6 shall apply unless a
20 contrary intention is indicated by the Will.
21 9A-4 Changes in specifically bequeathed securities. In the
12 case of specifically bequeathed securities, the legatee shall be
>3 entitled only to:
24 (1) as much of the bequeathed securities as are a part of the

at the time of the testator’s death; and
26 (2) any additional or other securities of the same issuer owned
27 by the testator or his estate by reason of action initiated by the
28 issuer excluding any acquired by exercise of purchase options;
29 and

4 R ULES OF CONSTR UCTION

30 (3) securities of another issuer owned by the testator or his
31 estate as a result ol a merger, consolidation or reorganization of
32 or other similar action, received in exchange for the bequeathed
33 securities.
34 9A-5 Residuary Clause Power of Appointment. No general
35 residuary clause in a Will and no Will making general disposition
36 of all of the testator’s property shall exercise a power of37 appointment created by another instrument which does not
38 .n38 specify a specific method of exercise, unless reference is made to39 powers of appointment or there is some other indication of
40 intention to exercise the power.

9A-6 Residuary gift to several persons. Where there is a
42 residuary gift to two or more legatees or devisees and the share of
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43 one or more of them totally fails for any reason such share or
44 shares shall pass to the other residuary legatees or devisees in
45 proportion to their interests in the residue.

1 SECTION 9. Section 22 of chapter 191 of the General Laws
2 is hereby amended by adding at the end, the following:
3 This section shall apply to a devise or legacy under a class gift
4 whether the death occurred before or after the execution of the
5 Will.

SECTION 10. Section 23 of chapter 191 of the General
Laws is hereby amended by striking out section 23 and
substituting therefor the following:

1
2
3

Specific devises and bequests subject to security interests4
A specific devise of real estate or a specific bequest of personal

property subject to a security interest given by the testator,
unless the contrary shall plainly appear by his Will, shall be
deemed to be the devise or bequest of the interest only which the
testator had at the time of his decease in such real estate or
personal property over and above such security interest, and if
the note or obligation of the testator secured by such security
interest be paid out of his other property after his decease, the
executor of his Will or the administrator with the Will annexed of
Iris estate shall, at the request of any person interested and by
leave of the Probate Court, sell such real estate specifically
devised or such personal property specifically bequeathed for the
purpose of satisfying the estate of the testator for the amount so
paid, together with the costs and expenses thereof.

5
6
7
8
9

10
11
12
13
14
15
16
17
18

1 SECTION 11. Chapter 192 of the General Laws is hereby
amended by striking out section 2 thereof and substituting in its
place the folloing:

0

3
4 2. Proof of Will in uncontested proceedings; waiver of proof:

self-proved Wills.5
If it appears to the Probate Court, by the consent in writing of

the heirs, or by other satisfactory evidence, that no person
interested in the estate of deceased person intends to object to
the probate of an instrument purporting to be the Will of such

6
7
8
9
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deceased, the Court may grant probate thereof; (i) upon the
testimony of one only of the subscribing witnesses; and the
affidavit of such witness taken before the Register or an Assistant
Register of Probate, may be received as evidence; (ii) without
testimony if it is self-proved by affidavits of the testator and of
the witnesses, each made before an officer authorized to
administer oaths under the laws of this Commonwealth, under
official seal, in form and content substantially as follows;

10
11
12
13
14
15
16
17

Commonwealth of Massachusetts, County of , Before me
the undersigned authority on this day personally appeared

18
19

and and known to me to be the testator
and the witnesses, respectively whose names are signed to the
attached or foregoing instrument, and, all of these persons being

20
21
22

by me duly sworn, the testator declared to me and to the
witnesses in my presence that the instrument in his Last Will and
that he had willingly signed or directed another so sign for him,
and that he executed it as his free and voluntary act of the
purposes therein expressed; and each of the witnesses stated to
me, in the presence of the testator, that he signed the Will as
witness and that to the best of his knowledge the testator was
eighteen years of age or over, of sound mind and under no
constraint or under influence. Tes(ator , Witness , Witness Sub-
scribed and sworn to before me by the said testator and the said

23
24
25
26
27
28
29
30
31
32

witnesses, this day of A.D. (signed)
(SEAL) official capacity of officer or, (iii) If the

33
34

probate of such instrument is assented to in writing by the
widow or husband of the deceased, if any, and by all the heirs at
law and next of kin, it may be allowed without testimony.

35
36
37

SECTION 12. Chapter 192 of the General Laws is hereby
amened by adding at the end thereof new sections 13 and 14 as

A
follows:

1
2
3
4 13. In Terrorem Clauses Invalid. A provision in a Will, trust

or any instrument of gift purporting to penalize any interested
person for constesting the Will, trust or gift or instituting other
proceedings relating to the estate, trust or gift shall be void and
of no effect.

5
6
7
8
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9 14. Frivolous Contests. If after litigation of the merits of any
10 contest of the validity of a Will, trust or gift the trial court shall
11 find that the contest was not undertaken on the basis of a
12 substantial or meritorious issue, then it may require the
13 contestant to pay all costs and reasonable attorney’s fees
14 incurred by the estate, the trust of other interested parties in
15 defending such a contest.

1 SECTION 13. Chapter 192 is hereby amended by inserting
2 at the end thereof the following sections thirteen through
3 sixteen:

5 Tire probate court may, without the necessity of any notice,
6 appoint the executor or executors named in a will, if suitable
7 temporary executor or executors upon application contained in
8 the petition for probate or made subsequent to the filing thereof,
9 if the testator has requested such appointment, or if said

10 application is assented to in writing by the widow or husband, if
11 any, of the deceased, and by all the heirs at law and next of kin
12 of the deceased of full age and legal capacity.
13 Section 14. Powers and Duties of Temporary Executors
14 and Temporary Administrators With The Will Annexed.
15 A temporary executor or a temporary administrator with the
16 will annexed shall collect all the personal property of the
17 deceased and preserve the same for the executor, administrator
18 or administrator with the will annexed when appointed, and for
19 that purpose may commence, maintain and defend suits. Unless
20 otherwise directed in the will, the court may, in the decree
21 appointing him or otherwise, without the necessity of notice,
22 authorize the temporary executor or temporary administrator
23 with the will annexed;
24 (1) to take charge of the real property of the deceased or any
25 part thereof, and collect rents, make necessary repairs and do all
26 other things which the court may consider needful for the
27 preservation of such real property and as a charge thereon;
28 (2) to sell any personal property of the estate and to make
29 such investments as would be proper investments for an
30 executor;

4 Section 13. Appointment of Temporary Executor.
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(3) to pay from the personal property in his hands the
reasonable expenses of the last sickness, funeral and income taxes
of the deceased;

31
32
33

(4) to continue the business of the deceased for the benefit of
Iris estate.

34
35

The probate court may, upon such notice, if any, as it
considers reasonable, authorize or require a temporary executor
or temporary administrator with the will annexed to do such
other acts relative to any property or estate in his charge as it
may deem necessary, but except as to continuing the business of
the deceased this section shall not give to the temporary executor
or temporary administrator with the will annexed other or
greater powers than those granted to the named executor by the
will. The temporary executor or temporary administrator with
the will annexed shall not distribute any of the property in his
hands except such amounts as may be allowed by the court to
the widow or minor children for necessities.

36
37
38
39
40
41
42
43
44
45
46
47

Section 15. Cessation of Powers and Discharge.48
The powers of the temporary executor or temporary adminis-

trator with the will annexed shall cease upon the approval of the
executor or administrator c.t.a., or upon the earlier entry of a
decree terminating such powers and in any event at the
expiration of three months from the appointment of the
temporary executor or temporary administrator with the will
annexed unless prior to such expiration; the court upon such
prior notice, if any, as it considers reasonable, extend the
appointment of the temporary executor or temporary adminis-
trator with the will annexed for one more more terms not to
exceed three months each, but no such extension shall take
effect until the temporary executor or temporary administrator
with the will annexed shall return an inventory of all the
deceased’s real and personal property which shall have come to
his possession or knowledge, and such extension shall terminate
upon the appointment of an executor.

49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65 The probate court may, with or without notice, discharge a

temporary executor or temporary administrator with the will
annexed.

66
67
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Section 16. Accounts of Temporary Executors or Tempo-
rary Administrators With The Will Annexed

68
69

If all of the persons appointed executors or administrators
with the will annexed of this chapter are the sme persons as the
temporary executors or temporary administrators with the will
annexed, they may account for their administration as temporary
executors or temporary administrators witli the will annexed in
their accounts as executors or administrators witli the will
annexed. A temporary executor or temporary executor or
temporary administrator with the will annexed who is discharged
or not appointed executor or administrator with the will annexed
shall within thirty days after his discharge or the cessation of his
powers render upon oath a true account of his administration
including an inventory of all the deceased’s real and personal
property which shall have come to his possession or knowledge
unless he has previously returned his inventory.

70
71
72
73
74
75
76
77
78
79
80
81
82
83

SECTION 14. Chapter 193 is hereby amended by inserting
after section 7 a new section 7A as follows:

1
2

Section 7A. Appointment of Temporary Administrators
With The Will Annexed.

3
4

Tire probate court may, without the necessity of any notice,
upon application contained in a petition for administration of an
estate with the will annexed filed in accordance with the
provisions of the foregoing section 7 or made subsequent to the
filing thereof, appoint the petitioner or petitioners, if suitable,
temporary administrator or administrators with the will annexed
if the testator has requested such appointment or if said
application is assented to in writing by the widow or husband, if
any, of the deceased and by all the heirs at law and next of kin of
the deceased of full age and legal capacity.

5
6
7
8
9

10
11
12
13
14

SECTION 15. Chapter 195 of the General Laws is hereby
amended by adding a new section 5A as follows; -1

3 Except as restricted or otherwise provided by the Will or by
order of the Probate Court, and in addition to other powers
conferred by law, executors and administrators shall have the
following powers:

4
5

6
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(1) power to sell any personal property of the estate, or any
interest therein, for case, credit or for part cash and part credit,
and with or without security for unpaid balances.

8
o

(2) power to invest in prudent investments.10
(3) power to distribute assets of the estate in kind or partly in

cash and partly in kind and pro rata or not pro rata at then
current values as between beneficiaries.

II
12
13

(4) power to effect a fair and reasonable compromise with
any debtor, creditor, obligor or obligee.

14
15

Nothing in this act shall prevent an executor or administrator
from obtaining specific authority from the Probate Court to
exercise the powers herein set forth.

16
17
18

SECTION 16. Chapter 195 of the General Laws is hereby
amended by adding at the end thereof a new section 17 as
follows:

1

3

17. Individual liability of the executor or administrator shall
be determined as follows:

4
5

(a) Unless otherwise provided in the contract, an executor or
administrator shall not be individually liable on a contract
properly entered into in his fiduciary capacity in the course of
administration of the estate unless he failed to reveal his
representative capacity and identify the estate in the contract.

6
7
8
9

10
(b) An executor or administrator shall be individually liable

for obligations arising from ownership or control of the estate or
for torts committed in the course of administration of the estate
only if he was personally at fault.

11
19

13
14

(c) Claims based on contracts entered into by an executor or
administrator in his fiduciary capacity, on obligations arising
from ownership or control of the estate or on torts committed in
the court of administration of the estate may be asserted against
the estate by proceeding against the personal representative in his
fiduciary capacity, whether or not the personal representative is
individually liable therefor.

!5
16
17
18
19
20
21

(d) Issues of liability as between the estate and an executor or
administrator individually may be determined in a proceeding for
accounting, surcharge, or indemnification or other appropriate
proceeding.

1

,4

25
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1 SECTION 17. Section 2of chapter 197 of the General Laws
2 is hereby amended by striking out said section 2 as presently
3 constituted and by substituting therefor the following: -

4 (When Debts May be Paid). If an executor or administrator
5 shall not within four months after the approval of his bond have
6 had notice of demands against the estate of the deceased
7 sufficient to warrant him to represent such estate to be insolvent,
8 he may, after the expiration of said four months, pay the debts
9 due from the estate and shall not be personally liable to any

10 creditor in consequence of such payments made before notice of
1 1 such creditor’s demand; and if such executor or administrator
12 shall be in doubt as to the validity of any debt which, if valid, he
13 would have a right to pay under this section, he may, with the
14 approval of the probate court, after notice to all persons
15 interested, pay such debt or so much thereof as the court may
16 authorize.

1 SECTION 18. Section 9 of the chapter 197 of the General
2 Laws as last amended by chapter 256 of the acts of 1972 is
3 hereby amended by striking out said section and substituting
4 therefor the following:
5 (1) Limitation of Actions. Except as provided in this chapter,
6 an executor or administrator shall not be held to answer to an
7 action by a creditor of the deceased unless (a) the claim is
8 presented within four months from the time of his giving bond
9 for the performance of his trust, and, in the event of disallow-

-10 ance in whole or in part in accordance with subsection (4), such
11 action is commenced within 60 days after mailing to him of a
12 notice of disallowance or partial allowance warning the claimant
13 of the impending bar, or (b) unless such action is commenced
14 within nine months after the executor or administrator gives
15 bond for the performance of his trust, whichever is later, and,
16 unless in either case, before the expiration of the period, the
17 process in such action has been served by delivery in hand upon
18 such executor or administrator or service thereof accepted by
19 him or a notice stating the name of the estate, the name and
20 address of the creditor, the amount of the claim and the court in
21 which the action has been brought has been filed in the proper
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9? registry of probate. An executor, administrator or administrator
de bonis non shall not be held to answer to an action by a
creditor of the deceased which is commenced within any other or
additional period of limitation for bringing such action provided
by or under this chapter unless before the expiration of such
period the process in such action has been served by delivery in
hand upon him or service thereof accepted by him or a notice as
aforesaid has been filed in the proper registry of probate. The
probate court may allow creditors further time for bringing
actions, not exceeding one year from the time of giving bond by
such executor or administrator, provided that application for
such further time be made before the expiration of nine months
from the date of approval of the bond.

23
24
25
26
0 7

28
29
30
31
32
33
34
35 (2) Manner of Presentation of Claims. Claims against a

decedent’s estate may be presented as follows:36
37 (a) The claimant within four months after approval of the

official bond of the executor or administrator may deliver or
mail to the executor or administrator a written statement of the
claim indicating its basis, the name and address of the claimant,
and the amount claimed, or within such time may file a written
statement of the claim on an approved form with the proper
registry of probate and a copy thereof delivered or mailed to the
executor or administrator. The claim shall be deemed presented
on the first to occur of receipt of the written statement of claim
by the personal representative, or the filing of the claim in the
registry of probate. If the claim is secured, the security shall be
described. Failure to describe correctly the security will not
invalidate the presentation made.

38
39
40
41
42
43
44
45
46
47
48
49
50 (b) The claimant may commence a proceeding against the

executor or administrator in any court where he may be
subjected to jurisdiction, to obtain payment of his claim against
the estate, but the commencement of the proceeding must occur
within the time limit and in the time stated in subsection I.

51
52
53
54
55 (3) A Howan ce of Claims.
56 (a) As to claims presented in the manner described in

paragraph (a) of subsection (2) within the time limit prescribed
in subsection (1), an executor or administrator may mail a notice
of any claimant stating that the claim has been disallowed. If,

57
58
59
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60 after allowing or disallowing a claim, the executor or adminis-
trator changes his decision concerning the claim, he shall notify
the claimant. The executor or administrator may not change a
disallowance of a claim after the time for the claimant to
commence a proceeding on the claim has run and the claim has
been barred. Failure of the executor or administrator to mail
notice to a claimant of action on his claim for 60 days after the
time for original presentation of the claim under subsection 2(a)
has expired shall have the effect of a notice of allowance.

61
62
63
64
65
66
67
68
69 (b) A judgment in a proceeding in another court against an

executor or administrator to enforce a claim against a decedent’s
estate is an allowance of the claim.

70
71

(c) Unless otherwise provided in any judgment in another
court entered against the executor or administrator, allowed
claims shall bear interest at the legal rate for the period
commencing 60 days after the time for original presentation of
the claim has expired unless based on a contract making a
provision for interest, in which case they shall bear interest in
accordance with that provision.

72
73
74
75
76
77
78

SECTION 19. Section 11 of chapter 197 of the General
Laws is hereby amended by striking said section 1 1 as now
constituted and by substituting therefor the following;

1
1

3
If new assets shall come to the hands of an executor or

administrator after the barring of creditor’s claims under section
9, he shall account for and apply the same in like manner as if
they had been received within said period, and shall be liable, on
account of such new assets, to an action at law or to a proceeding
in the probate court by or for the benefit of a creditor, in like
manner as if such assets had been received within the period, if
such action or proceeding is commenced within four months
after the creditor has notice of the receipt of such assets, and
within six months after they are actually received.

4
5
6
7
8
9

10
11
12
13

1 SECTION 20. Section 12 of chapter 197 of the General
2 Laws is amended by striking said section 12 as now constituted
3 and by substituting therefor the following:
4 If an action commenced against an executor or administrator
5 within the time limited in section 9 shall fail of a sufficient
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6 service or return by an unavoidable accident, if the process in
7 such action shah be abated or defeated in consequence of a
8 defect in the form thereof or of a mistake in the form of the
9 proceeding, if, after a verdict for the plaintiff, the judgment shall

10 be arrested, or, if a judgment for the plaintiff shall be reversed on
1 1 a writ of error, the plaintiff may commence a new action for the
12 same cause within 60 days after the abatement or other
13 determination of the original action, or after the reversal of the
14 judgment therein.

1 SECTION 21. Section 13 of chapter 197 of the General
2 Laws is hereby amended by striking said section 13 as presently
3 constituted and by substituting therefor the following:
4 A creditor of the deceased, whose right of action shall not
5 accrue within the time fixed for presentation of claims, or within
6 such further time as may be allowed by an extension granted
7 under section 9, or in the case of an administrator de bonis non,
8 within the period allowed by section 17, may present his claim to
9 the probate court at any time before the estate is fully

10 administered; and if, upon examination thereof, the court shall
11 find that such claim is or may become justly due from the estate,
12 it shall order the executor or administrator to retain in his hands
13 sufficient assets to satisfy the same. But if a person interested in
14 the estate offers to give bond to the alleged creditor with
15 sufficient surety or sureties for the payment of his claim if it is
16 proved to be due, the court may order such bond to be taken,
17 instead of requiring assets to be retained as aforesaid. If because
18 of partial distribution already made, or because of inability to
19 sell the real estate of the deceased, the executor or administrator
20 shall be unable to retain sufficient assets to satisfy the claim in
21 full as finally established, the creditor may enforce his claim for(
22 the balance under section twenty-nine, within 9 months from the
23 final settlement of said estate or from the time when the amount
24 of said balance is finally determined.

1 SECTION 22. Section 17 of chapter 197 of the General
2 Laws is hereby amended by striking said section I 7 as presently
3 constituted and by substituting in place thereof the following:
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4 An administrator de bonis non shall be liable to an action by a
5 creditor of the deceased for the same period as provided by
6 section 9 for actions against an original executor or adminis-
-2 trator, less the period during which the statutory limitation
8 provided by said section 9 has run against previous executors or
9 administrators of the same estate, but in any event for not less

10 than two months from the date of his appointment. The court
11 may allow further time for bringing actions as provided in said
12 section 9, provided application therefor is made before the
13 expiration of the period herein provided. This section shall not
14 apply to claims already barred by said section 9 at the date of the
15 appointment of the administrator de bonis non.

1 SECTION 23. Section 21 of chapter 197 of the General
2 Laws is hereby amended by striking said section 21 as presently
3 constituted and by substituting therefor the following:
4 If an executor or administrator, within the time for the
5 commencement of actions by creditors is required by a legatee or
6 next of kin to make payment, in whole or in part, of a legacy or
7 distributive share, the probate court may require that such
8 legatee or next of kin shall first give bond to the executor or
9 administrator, with surety or sureties approved by the court, and

10 conditioned to repay the amount so to be paid or so much
11 thereof as may be necessary to satisfy any demands which may
12 be thereafter recovered against the estate of the deceased, and to
13 indemnify the executor or administrator against ail loss and
14 damage on account of such payment.

1 SECTION 24. Chapter 197 of the General Laws is hereby
2 amended by adding a new section 25A as follows:
3 Satisfaction. Property which a testator gives in his lifetime to
4 a pecuniary legatee subsequent to the Will providing for such
5 pecuniary legacy, shall be treated to the extent of the gift as
6 satisfaction of the pecuniary legacy in whole or in part only if
7 the Will so provides, or if the testator so declared in a
8 contemporaneous writing, or if the legatee has acknowledged in
9 writing that the gift was in satisfaction. For purposes of partial

10 satisfaction, property given during a lifetime shall be valued as of
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11 the time the donee came into possession or enjoyment of the
12 property or as of the time of death of the testator, whichever
1 3 first occurred.

SECTION 25. The General Laws are hereby amended by
inserting after chapter 199 the following chapter:

i

3

General Provisions Regarding Foreign Personal Representatives,
Foreign Guardians and Foreign Conservators

4
5

6

7
8
9

(1) “Personal representative” shall include executor, adminis-
trator, successor personal representative, special administrator,
public administrator, and persons who perform substantially the
same function under the law governing their status. “Foreign
personal representative” shall mean a personal representative
under the law of another jurisdiction. “Domiciliary foreign
personal representative” shall mean a foreign personal representa-
tive under the law of the jurisdiction of a decedent’s domicile.

10
11
12
13
14
15
16 (2) “Local administration” shall mean administration by a

personal representative appointed in this Commonwealth pur-
suant to appointment proceedings described in chapters 192, 193
or 194.

17
18
19

20 (3) “Local personal representative” shall include any personal
representative appointed in this Commonwealth pursuant to
appointment proceedings described in chapter 192, 193 or 194
and shall exclude foreign personal representatives who acquire
the power of a local personal representative pursuant to section 6
of this chapter.

21
97

23
24
25
26 (4) “Nonresident decedent” shall mean a decedent who was

domiciled in another jurisdiction at the time of his death.27
28 (5) “Resident creditor” shall mean a person domiciled in, or

doing business in this Commonwealth, who is, or could be, a
claimant against an estate of a nonresident decedent or nonresi-
dent protected person.

29
30
31
32 (6) “Foreign guardian or foreign conservator” shall mean a

guardian or conservator who was appointed by a court of another
jurisdiction to administer tire estate of a minor or other protected

33
34

CHAPTER 199A

Section 1. Definitions.
In this chapter
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35 person. “Domiciliary foreign guardian or foreign conservator”
36 shall mean a foreign guardian or foreign conservator currently
37 qualified and acting under appointment by a court of another
38 jurisdiction in which the protected person is currently domiciled
39 (7) “Protected person” shall mean a minor or other person
40 whose estate in this Commonwealth or in any other jurisdiction
41 is currently administered by a guardian or conservator appointed
42 by a court. “Nonresident protected person” shall mean a
43 protected person who is currently domiciled in another jurisdic-
44 tion.
45 (8) “Local guardian or conservator” shall mean a guardian or
46 conservator appointed in this Commonwealth pursuant to
47 appointment proceedings described in chapter 201 but shall
48 exclude one who is merely a guardian ad litem
49 Section 2. Payment of Debt and Delivery of Property to
50 Foreign Personal Representative, Guardian or Conservator With-
51 out Local Appointment
52 (a) At any time after the expiration of 60 days from the death
53 of a nonresident decedent, any person indebted to the estate of
54 the nonresident decedent or having possession or control of
55 personal property, or of an instrument evidencing a debt.
56 obligation, stock or chose in action belonging to the estate of
57 the nonresident decedent, or holding personal property subject
58 to a general power of appointment exercised by the Will of a
59 nonresident decedent duly admitted to probate m a foreign
60 jurisdiction, may pay the debt, deliver the personal property, or
61 the instrument evidencing the debt, obligation, stock or chose in
62 action, to the domiciliary foreign personal representative of the
63 nonresident decedent upon being presented with proof of his
64 status and an affidavit made by or on behalf of the representative
65 statinr
66 (1) the date of death of the nonresident decedent
67 (2) that no local administration, or application or petition
68 therefor, is pending in this Commonwealth,
69 (3) that the foreign personal representative is entitled to
70 payment or delivery
71 Payment or delivery may be made to a foreign personal
72 representative of a nonresident decedent appointed in ajurisdic-
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73 tion which was not the domicile of the decedent upon similar
74 proof of appointment and affidavit, if such affidavit also states
75 that
76 (4) there is no domiciliary foreign personal representative and
77 no proceedings are pending for appointment of a personal
78 representative in any court in the jurisdiction of the decedent’s
79 domicile and that the foreign personal representative is the
80 personal representative appointed in the appointment proceeding
81 first commenced.
82 If such nonresident decedent owned tangible personal prop-
-83 erty located in this Commonwealth at the time of his death, or at
84 any time during the twelve months preceding his death had a
85 permanent or temporary place of abode in this Commonwealth, a
86 foreign personal representative of the decedent shall not accept
87 payment or delivery pursuant to this section 2(a) earlier than one
88 month after filing proof of his authority in accordance with
89 section 5 of this chapter with copy to the commissioner of
90 corporations and taxation.
91 (b) Any person indebted to a nonresident protected person
92 who has not been domiciled in this Commonwealth at any time
93 within the preceding year, or having possession or control of
94 personal property, or of an instrument evidencing a debt,
95 obligation, stock or chose in action belonging to such nonresi-
-96 dent protected person may pay the debt, deliver the personal
97 property, or the instrument to the domiciliary foreign guardian
98 or conservator upon being presented with proof of his appoint-
-99 ment and an affidavit made by or on behalf of the guardian or
100 conservator stating:
101 (1) that the protected person is not and has not been
102 domiciled in this Commonwealth at any time within the
103 preceding year.
104 (2) that no local guardian or conservator has been appointed
105 for the protected person and no application or petition therefor
106 is pending in this Commonwealth,
107 (3) that the foreign guardian or conservator has duly quali-
-108 tied, is currently acting and is entitled to payment or delivery.
109 Payment or delivery may be made to a foreign guardian or
MO convervator of a nonresident protected person appointed in a
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11l jurisdiction which is not the current domicile of the protected
person upon similar proof of appointment and affidavit, if such
attidavit also states;

112
113
114 (4) that there is no domiciliary foreign guardian or conserva-

tor and no proceedings are pending for appointment of a
guardian or conservator in any court of the jurisdiction of the
protected person’s domicile.

115
116
117
118 (5) that either (i) the protected person was domiciled in the

jurisdiction in which the foreign guardian or conservator was
appointed at the time of his appointment, or (ii) the foreign
guardian or conservator is the guardian or conservator appointed
in the appointment proceeding first commenced.

119
120
121
122

Section 3. Payment or Delivery Discharges.123
Payment or delivery made in good faith on the basis of the

proof of authority and affidavit shall release the debtor or person
having possession of the personal property to the same extent as
if payment or delivery had been made to a local personal
representative or local guardian or conservator.

124
125
126
127
128

Section 4. Resident Creditor Notice.129
Payment or delivery under section 2 may not be made if a

resident creditor of the nonresident decedent or nonresident
protected person has notified the debtor of the nonresident
decedent or nonresident protected person or the person having
possession of the personal property belonging to or appointed by
the nonresident decedent or belonging to the nonresident
protected person that the debt should not be paid nor the
property delivered to the foreign personal representative,
guardian or conservator.

130
131
132
133
134
135
136
137
138

Section 5. Proof of Authority-Bond of Domiciliary Foreign
Personal Representative.

139
140
141 If no local administration or application or petition therefor is

pending in this Commonwealth, a domiciliary foreign personal
representative may file with a probate court in this Common-
wealth in a county in which property belonging to the decedent
is located, authenticated copies of his appointment and of any
official bond he has given.

142
143
144
145
146

Section 6. Powers.147
A domiciliary foreign personal representative who has com-

plied with section 5 may exercise as to personal property in (his
148
149
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Commonwealth all powers of a local personal representative
acting in a similar representative capacity and may maintain
actions and proceedings in this Commonwealth, subject to
compliance with sections 8 and 9 of chapter 195.

150
151
152
153

Section 7. Power of Representatives in Transition.154
(a) The power of a foreign personal representative under

section 2 or 6 shall be exercised only if there is no administration
or application therefor pending in this Commonwealth. An
application for local administration of the estate shall terminate
the power of the domiciliary foreign personal representative to
act under section 6, but the probate court may allow the
domiciliary foreign personal representative to exercise limited
powers to preserve the estate. No personal representative, who,
before receiving actual notice of a pending local administration,
has changed his position in reliance upon the powers of a foreign
personal representative shall be prejudiced by reason of the
application for, or grant of, local administration. The local
personal representative shall be subject to all duties and
obligations which have accrued by virtue of the exercise of the
powers by the foreign personal representative and may be
substituted for him in any action or proceedings in this
Commonwealth.

155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172 (b) The power of a foreign guardian or conservator under

section 2 shall be exercised only if no local guardian or
conservator has been appointed and no application therefor is
pending in this Commonwealth. No person who, before receiving
actual notice of such appointment or application, has changed his
position in reliance upon the powers of a foreign guardian or
conservator shall be prejudiced by reason of the appointment of
a local guardian or conservator or an application therefor.

173
174
175
176
177
178
179
180 Section S. Jurisdiction by Act of Foreign Personal Repre-

sentative, Guardian or Conservator.181
182 (a) A foreign personal representative shall submit himself to

the jurisdiction of the courts of this Commonwealth by183
(I) filing authenticated copies of his appointment as provided

in section 5, (2) receiving payment of money or taking delivery
of personal property under section 2, or (3) doing any act as a
personal representative in this Commonwealth which would have
given the Commonwealth jurisdiction over him as an individual.

184
185
186
187
188
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Jurisdiction under (2) shall be limited to the money or value of
personal property collected:

189
190
191 (b) A foreign guardian or conservator shall submit himself to

the jurisdiction of the courts of this Commonwealth by acting
under subsections (2) and (3) of section 8(a).

192
193
194 Section 9. Jurisdiction by Act of Decedent.
195 In addition to jurisdiction conferred by section 8, a foreign

personal representative shall be subject to the jurisdiction of the
courts of this Commonwealth to the same extent that his
decedent was subject to jurisdiction immediately prior to death.

196
197
198

Section 10. Representation of Interests in Property.199
In any proceeding in this Commonwealth to determine rights

in real or personal property in this Commonwealth or adminis-
tered by a fiduciary in this Commonwealth or under a Will
admitted to probate in this Commonwealth.

200
201
202
203

(a) The interest of a nonresident decedent whose estate is not
under local administration may be represented by any foreign
personal representative of a decedent named a party to the
proceeding and served in the manner provided in section 1 1 or by
other lawful means;

204
205
206
207
208
209 (b) The interest of a nonresident protected person named a

party to the proceeding for whom there is no local guardian or
conservator may be represented by an foreign guardian or
conservator served in the manner provided in section II or by
other lawful means. The authority of a foreign personal
representative under clause (a) or of a foreign guardian or
conservator under clause (b) shall include authority to be a party
to an agreement of compromise in respect of the rights of the
decedent or the protected person in such property, lire
procedures authorized in this section are in addition to and not
in limitation of all other applicable procedures.

210
211
212
213
214
215
216
217
218
219

Section 11. Service on Foreign Personal Representative,
Guardian or Conservator.

220
221

(a) In addition to and not in limitation of other provisions of
law, service of process may be made upon the foreign persona!
representative, guardian or conservator by registered or certified
mail, addressed to his last reasonably ascertainable address,
requesting a return receipt signed by addressee only. Notice by
ordinary first class mail is sufficient if registered or certified mail

222
223
224
225
226
227
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228 service to the addressee is unavailable. Service may be made upon
229 a foreign personal representative in the manner in which service
230 could have been made under other laws of this Commonwealth
231 on either the foreign personal representative or his decedent
232 immediately prior to death.
233 (b) If service is made upon a foreign personal representative,
234 guardian or conservator as provided in subsection (a), he shall be
235 allowed at least 30 days within which to appear or respond.
236 Section 12. Effect of Adjudication for or against Personal
237 Representative.
238 An adjudication rendered in any jurisdiction in favor of or
239 against any personal representative of the estate of a nonresident
240 decedent shall be as binding on the local personal representative
241 as if he were a party to the adjudication.
242 Section 13. Application of Other Provisions.
243 Nothing in this chapter shall limit the jurisdiction of the
244 probate court under other provisions of the General Laws. [See
245 G.L. c. 192, ss.9-11; c.199; c.201, 55.27, 30-31; c.202, 55.32-35,
246 36; c.203, s. 17A; c.204, ss. 3, 3A; c.215, s. 3.]

1 SECTION 26. Chapter 201 of the General Laws is hereby
2 amended by striking out section 3 as appearing in the Tercente-
3 nary Edition and inserting in place thereof the following:
4 3. “A father or mother may by Will appoint a guardian fora
5 minor child, whether bom at the time of making the Will or
6 afterward, to continue during minority or for a less time,
7 effective when the guardian accepts appointment by filing his
8 bond in acceptable form, except that if a guardian has already
9 been appointed, whether testamentary or otherwise, a later

10 testamentary appointment shall become effective only when
11 approved by the Court. A testamentary guardian appointed by
12 Will of a parent shall have the same powers and perform the same
13 duties relative to the property of the ward, and, if the other
14 parent is not living, relative to the person of the ward, as a
13 guardian appointed under section 2. If application is made to the
16 Probate Court for approval of the appointment of a testamentary
12 guardian after the appointment of a guardian whether testamen-
-18 tary or otherwise has become effective, notice of such applica-
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19 tion shall be given to such previous guardian, and thereafter the
20 Court may remove such previous guardian and approve the
21 appointment in his place of the person applying for approval of
22 appointment as testamentary guardian or it may appoint any
23 other suitable person, or it may approve the appointment of the
24 person making such application to serve as guardian with the
25 guardian already in office.”

1 SECTION 27. Section 6of chapter 201 of the General Laws
2 is hereby amended by adding at the end thereof the following;
3 “Mentally ill” shall be deemed to include mentally weak, and
4 “mental illness” shall be deemed to include mental weakness, for
5 the purposes of this chapter.

1 SECTION 28. Chapter 201 of the General Laws is hereby
2 amended by adding a new section 37A as follows:
3 37-A Delegation of Powers by Parent or Guardian.
4 A parent of a minor child, or a guardian by a properly
5 executed power of attorney, may delegate to another person, for
6 a period not exceeding six months, any of his powers regarding
7 care and custody of the person of such child or of his ward,
8 except his power to consent to marriage or adoption of a minor
9 ward.

1 SECTION 29. Section 37 of chapter 201 of the General
2 Laws is hereby amended by adding at the end thereof the
3 following:
4 “Individual liability of the conservator or guardian shall be
5 determined as follows:
6 (a) Unless otherwise provided in the contract, a conservator or
7 guardian shall not be individually liable on a contract properly
8 entered into in his fiduciary capacity in the course of administra-
-9 tion of the estate unless he failed to reveal his representative

10 capacity and identify the estate in the contract.
11 (b) A conservator or guardian shall be individually liable for
12 obligations arising from ownership or control of property of the
13 estate or for torts committed in the course of administration of
14 the estate only if he was personally at fault.
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15 (c) Claims based on contracts entered into by a conservator or
guardian in his fiduciary capacity, on obligations arising from
ownerhsip or control of the estate, or on torts committed in the
course of administration of the estate may be asserted against the
estate by proceeding against the conservator or guardian in his
fiduciary capacity, whether or not the conservator or guardian is
individually liable therefor.

16
17
18
19
20
21
22 (d) Any question of liability between the estate and the

conservator or guardian individually may be determined in a
proceeding for accounting, surcharge, or indemnification, or
other appropriate proceeding or action.”

23
24
25

1 SECTION 30. Section 38 of chapter 201 of the General
Laws is hereby amended by inserting at the end of the first
paragraph thereof the following:

2
3
4 “He shall have custody of all Wills, codicils, and other

instruments purporting to be testamentary dispositions executed
by his ward.”

5
6
7
8

and is hereby further amended by striking out the second, third
and fourth paragraphs thereof and substituting in place thereof
the following;9

10 “The Probate Court, upon the petition of a conservator or
guardian, other than the guardian of a minor, and after such
notice to all other persons interested as it directs, may authorize
such conservator or guardian to take such action, or to apply
such funds as are not required for the ward’s own maintenance
and support, in such fashion as the Court shall approve as being
in keeping with the ward’s wishes so far as they can be
ascertained and as designed to minimize insofar as possible
current or prospective state or federal income, estate and
inheritance taxes, and to provide for gifts to such charities,
relatives and friends as would be likely recipients of donations
from the ward.

11
12
13
14
15
16
17
18
19
20
21
22 “Such action or application of funds may include but shall not

be limited to the making of gifts, to the conveyance or release of
the ward’s contingent and expectant interests in property
including marital property rights and any right of survivorship
incident to joint tenancy or tenancy by the entirety, to the

23
24
25

26
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27 exercise or release of his powers as donee of a power of
appointment, the making of contracts, the creation of revocable
or irrevocable trusts of property of the ward’s estate which may
extend beyond his disability or life, the exercise of options of the
ward to purchase securities or other property, the exercise of his
rights to elect options and to change beneficiaries under
insurance and annuity policies, and the surrendering of policies
for their cash value, the exercise of his right to an elective share
in the estate of his deceased spouse, and the renunciation or
disclaimer of any interest acquired by testate or intestate
succession or by inter-vivos transfer.

28
29
30
31
32
33
34
35
36
37
38 ‘The guardian or conservator in his petition shall briefly

outline the action or application of funds for which he seeks
approval, the results expected to be accomplished thereby and
the tax savings expected to accrue. The proposed action or
application of funds may include gifts of the ward’s personal
property or real estate, but transfers of real estate shall be subject
to the requirements of chapter 202. Gifts may be for the benefit
of prospective legatees, devisees or heirs apparent of the ward or
may be made to individuals or charities in which the ward is
believed to have an interest. The conservator or guardian shall
also indicate in the petition that any planned disposition is
consistent with the intentions of the ward insofar as they can be
ascertained, and if the ward’s intentions cannot be ascertained,
the ward will be presumed to favor reduction in the incidence of
the various forms of taxation and the partial distribution of his
estate as herein provided. The conservator or guardian shall not,
however, be required to include as a beneficiary any person
whom he has reason to believe would be excluded by the ward.

39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56 “The order of the Court with respect to recurring or

continuing gifts sought by such petition shall be for a period of
not longer than the ensuing twelve months but similar applica-
tions with respect to such gifts in subsequent years may be
permitted for a further twelve-month period without further
notice in the Court’s discretion.”

57
58
59
60
61

1 SECTION 31. Chapter 201 of the General Laws is hereby
2 amended by inserting at the end thereof two new sections as
3 follows:
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4 Section 50. Whenever a principal designates another his
5 attorney in fact or agent by a power of attorney in writing and
6 the writing contains the words, “This power of attorney shall not
7 be affected by a legal determination of mental illness or other
8 disability, recognized under Massachusetts law, of the principal,”
9 or “This power of attorney shall become effective upon the legal

10 determination of mental illness or other disability, recognized
11 under Massachusetts law, of the principal,” or other words
12 showing the intent of the principal that the authority conferred
13 shall be exercisable notwithstanding his mental illness or other
14 disability, the authority of the attorney in fact or agent shall be
15 exercisable by him as provided in the power on behalf of the
16 principal notwithstanding later mental illness or other disability
17 of the principal at law or later uncertainty as to whether the
18 principal is dead or alive. All acts done by the attorney in fact or
19 agent pursuant to the power during any period of mental illness
20 or other disability or uncertainty as to whether the principal is
21 dead or alive shall have the same effect and inure to the benefit
22 of and bind the principal or his heirs, devisees and personal
23 representative as if the principal had been alive, competent and
24 not mentally ill or otherwise disabled. If a guardian or conserva-
25 tor shall thereafter be appointed for the principal, the attorney in
26 fact or agent, during the continuance of the appointment, shall
27 account to the guardian or conservator rather than the principal
28 Such guardian or conservator shall have the same power t
29 principal would have had if he had not been disabled
30 incompetent to revoke, suspend, or terminate all or any part of
31 the power of attorney or agenc

33 (a) The death, mental illness or other disability recognized
34 under Massachusetts law, of any principal who has executed
35 power of attorney in writing other than a power as described by
36 section 50, shall not revoke or terminate the agency as to the
37 attorney in fact, agent or other person who, without actual
38 knowledge of the death, mental illness or other disability of the
39 principal, shall act in good faith under the power of attorney or
40 agency. Any action so taken unless otherwise invalid or unen-
-41 forceable, shall bind the principal and his heirs, devisees, and
42 personal representatives.

32 Section 51
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43 (b) An affidavit, executed by the attorney in fact or agent
44 stating that he did not have, at the time of doing an act pursuant
45 to the power of attorney, actual knowledge of the revocation or
46 termination of the power of attorney by death, mental illness or
47 other disability, and signed under the penalties of perjury, shall,
48 in the absence of fraud, be conclusive proof of the non-revoca-
49 tion or non-termination of the power at that time. If the exercise
50 of the power shall require execution and delivery of any
51 instrument which is recordable, the affidavit when authenticated
52 for record shall likewise be recordable.
53 (c) This section shall not be construed to alter or affect any
54 provision for revocation or termination contained in the power
55 of attorney.

1 SECTION 32. Chapter 203 of the General Laws is hereby
2 amended by adding a new section 14A as follows:
3 14A. Personal Liability of Trustees to Third Partit
4 (a) Unless otherwise provided in the contract, a Trustee shall
5 not be personally liable on contracts properly entered into in his
6 fiduciary capacity in the course of administration of the trust
7 estate unless he failed to reveal his representative capacity and
8 identify the trust estate in the contract.
9 (b) A Trustee shall be personally liable for obligations arising

10 from ownership or control of property of the trust estate or for
11 torts committed in the course of administration of the trust
12 estate only if he was personally at fault.
13 (c) Claims based on contracts entered into by a Trustee in his
14 individual capacity, on obligations arising from ownership or
1 5 control of the trust estate, or on torts committed in the course ol
16 trust administration may be asserted against the trust estate by
17 proceeding against the Trustee in his fiduciary capacity, whether
18 or not the Trustee was personally liable therefor.
19 (d) The question of liability as between the trust estate and
20 the Trustee individually may be determined in a proceeding for
21 an accounting, surcharge or indemnification or other appropriate
22 proceeding.

1 SECTION 33. Section I of chapter 205 is hereby amended
2 by inserting after the word “executor” in the first line thereof
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3 the words “temporary executor”, and by adding at the end of
4 said section the following Clause 8: -

5 8. In the case of a temporary executor appointed under
6 section 13 of chapter 192 or a temporary administrator with the
7 will annexed appointed under section 7A of chapter 193:
8 First, When required by the provisions of chapter 192 and
9 whenever required by the probate court, (1) to make and return

10 to the probate court a true inventory of all the deceased’s real
11 and personal property which at the time of making such
12 inventory shall have come to his possession or knowledge, and
13 (2) to render upon oath a true account of his administration;
14 Second, To deliver all the property of the deceased which may
15 be received by him as such temporary executor or temporary
16 administrator with the will annexed to any person who may be
17 appointed executor, administrator or administrator with the will
18 annexed of the deceased, or may be otherwise lawfully autho-
-19 rized to receive the same;

1 SECTION 34. Chapter 205 is hereby further amended in
2 section 4 by inserting after the first two words of the first
3 sentence which are “An executor”, the words “or administrator
4 with the will annexed”

1 SECTION 35. Chapter 205 is hereby further amended by
2 inserting after section 4 the following new section 4A.
3 4A. A temporary executor or temporary administrator with
4 the will annexed shall be exempt from giving a surety on his
5 bond if (a) the widow or husband, if any, and all of the heirs at
6 law and next of kin of the deceased of full age and legal capacity
7 certify to the probate court their assent thereto; and (b) the
8 testator has ordered or requested that such person be exempt as
9 executor from giving a surety or from giving bond, or all the

10 devisees and legatees who would take present vested interests,
11 or their legal guardians, under the will certify to the probate
12 court their assent thereto; provided that the petition for
13 appointment as temporary executor or temporary administrator
14 with the will annexed has annexed thereto an affidavit to the
15 petitioner that to the best of his knowledge and belief the real
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16 and personal property of the estate exceeds tire debts of the
17 deceased and the charges of his last sickness and funeral, the
18 anticipated costs of the settlement of his estate, and any
19 allowances anticipated to be payable under the provisions of
20 chapter one hundred and ninety-six.
21 The probate court may, however, at any time require the
22 temporary executor or temporary administrator with the will
23 annexed to give a bond with sureties.

1 SECTION 36. Section 5 of chapter 65A as amended by
2 section 1 hereof; section 1 of chapter 190 as amended by section
3 2 hereof; section 3A of chapter 190 as provided by section 3
4 hereof; section 1 of chapter 191 as amended by section 5 hereof;
5 section 2 of chapter 191 as amended by section 6 hereof;
6 sections 13 and 14 of chapter 192 as amended by section 12
7 hereof; section 13 through 16 of chapter 192 as provided by
8 section 13 hereof; section 7 of chapter 193 as provided by
9 section 14 hereof; section 5A of chapter 195 as provided by

10 section 15 hereof; section 17 of chapter 195 as provided by
11 section 16 hereof; section 2 of chapter 197 as amended by
12 section 17 hereof; section 9 of chapter 197 as amended by
13 section 18 hereof; section 11 of chapter 197 as amended by
14 section 19 hereof; section 12 of chapter 197 as amended by
15 section 20 hereof; section 13 of chapter 197 as amended by
16 section 21 hereof; section 17 of chapter 197 as amended by
17 section 22 hereof; section 21 of chapter 197 as amended by
18 section 23 hereof; new section 25A of chapter 197 as provided
19 by section 24 hereof; new chapter 199 A as provided by section
20 25 hereof; section 3 of chapter 201 as amended by section 26
21 hereof; section lof chapter 203 as amended by section 34 hereof
22 and section 4 of chapter 205 as provided by section 35 hereof
23 shall take effect only with respect to decedents dying after the
24 effective date hereof.

1 SECTION 37. Section 9 of chapter 191 as amended by
2 section 7 hereof; new sections 9A-1 through 9A-6 of chapter 191
3 as provided by section 8 hereof; section 22 of chapter 191 as
4 amended by section 9 hereof; section 23 of chapter 191 as
5 amended by section 10 hereof shall take effect only with respect
6 to Wills executed or republished after the effective date hereof.
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