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By Mr. Craven of Boston, petition of Christopher A. lannella and
James J. Craven, Jr., relative to establishing the Olmsted historic
district commission in the Jamaica Plain district of the city of Boston
and in the town of Brookline and defining its powers and duties.
Urban Affairs.

In the Year One Thousand Nine Hundred and Seventy-Four

An Act establishing the olmsted historic district com-
mission IN THE JAMAICA PLAIN DISTRICT OF THE CITY OF BOSTON

AND IN THE TOWN OF BROOKLINE AND DEFINING ITS POWERS AND
DUTIES.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Purposes. —The purposes of this act are (a) to
2 safeguard the heritage of the city of Boston and the town of
3 Brookline by creation of a regional entity in the form of a board
4 designed to prevent the despoliation of certain parklands therein
5 and of a district consisting of certain of the lands adjacent to said
6 parklands which reflect important elements of architectural,
7 cultural, social, economic and political history; (b) to maintain
8 the park system originally laid out by the world-renowned
9 American landscape architect Frederick Law Olmsted as a

10 landmark in the history of landscape architecture; (c) to preserve
11 and strengthen said parklands and existing open spaces and
12 greenbelt areas within said district in the interests of preserving
13 grass, plants, shrubs, trees and other vegetation which act as
14 absorbents of pollutants and in the interests of preserving the
15 natural, scenic, historic and esthetic qualities of the environment;
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SECTION 2. Creation of District. - There is hereby
created in the city of Boston and the town of Brookline,
hereinafter respectively called the city and the town, a district, to
be known as the Olmsted Historic District consisting of all lands
lying within twelve hundred feet from the sidelines of and open
to view from the following park and parkway lands: the Back
Bay Fens from the southerly line of Boylston Street to Brookline
Avenue, the Riverway and parklands adjacent thereto, the
Jamaicaway from the Riverway to Olmsted Park, Olmsted Park,
the Arborway from Olmsted Park to the Arnold Arboretum and
the Arnold Arboretum, except that there shall be excluded
therefrom the following: (a) any such lands now or hereafter
subject to determinations of the Back Bay architectural Com-
mission as established pursuant to Chapter 625 of the Acts of
1966; (b) any such lands situated in Boston on the northerly side
of Huntington Avenue more than 600 feet from the north-
easterly, easterly, southeasterly, southerly and southwesterl)
sidelines of the Back Bay Fens, the southwesterly, southerly,
southeasterly and easterly sidelines of the Riverway and park-
lands adjacent thereto and the easterly sideline of the Jamaica-
way; and (c) any such lands situated in Brookline and forming a
portion of the so-called Marsh urban renewal area duly approved
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(d) to regulate and restrict construction, reconstruction and
alteration of structures in said district, the height and mass of
which could impair visual harmony between said parklands and
the district or cause excessive shadows, create excessive wind
patterns or inject excessive quantities of pollutants in, on or
within said parklands; (e) to preserve the land use patterns, urban
design characteristics, densities of development, massing, floor
area ratios and heights of structures existing within the various -
portions of the district at the time of the effective date of this
act insofar as may be practicable with due regard being given to
the needs of the community in different portions of the district;
(f) to foster conservation, ecology and civic beauty within said
parklands and within said district; and (g) to promote the
educational, cultural, environmental, economic and general
welfare of the public.
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23 under Chapter 1218, Massachusetts General Laws, or predecessor
24 statutes.

SECTION 3. Establishment of Commission. —There shall be
in the district a regional entity in the form of a board, known as
the Olmsted Historic District Commission consisting of seven
commissioners with an alternate for each commissioner. When-
ever there is a vacancy in the office of commissioner, or
whenever a commissioner is absent or unable for any cause to
perform his duties, the alternate appointed in the same manner as
such commissioner shall exercise the power and perform the
duties of such commissioner; but an alternate shall not otherwise
be deemed to be, or act as, a member of the board.
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Five of the commissioners, and five of the alternates, shall be

appointed by the mayor of the city as follows: one commissioner
and one alternate, selected at large by said mayor; one
commissioner from two candidates, and one alternate from two
other candidates, nominated by the Fenway Civic Association,
Inc.; one commissioner from two candidates, and one alternate
from two other candidates, nominated by the conservation
commission of the city; one commissioner from two candidates,
and one alternate from two other candidates, nominated by the
Massachusetts Historical Commission; and one commissioner
from two candidates, and one alternate from two other candi-
dates, nominated by the Jamaica Plain Community Council, Inc.
The other two commissioners and the other two alternates, shall
be appointed by vote of the selectmen of the town as follows;
one commissioner, and one alternate, selected at large by said
selectmen and one commissioner from two candidates, and one
alternate from two other candidates, nominated by the conser-
vation commission of the town.
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The commissioners and alternates initially appointed shall
serve, in the case of those selected at large for a term expiring on
the first Monday in May, nineteen hundred and seventy-five, in
the case of those appointed upon nomination of the Fenway
Civic Association, Inc., for a term expiring on the first Monday in
May, nineteen hundred and seventy-six, in tin case of those
appointed upon nomination of the conservation commission of
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36 the city, and upon nomination of the conservation commission
37 of the town, for a term expiring on the first Monday in May,
38 nineteen hundred and seventy-seven, in the case of those
39 appointed upon nomination of the Massachusetts Historical
40 Commission, for a term expiring on the first Monday in May,
41 nineteen hundred and seventy-eight, and in the case of those
42 appointed upon nomination of the Jamaica Plain Community
43 Council, Inc., for a term expiring on the first Monday in May,
44 nineteen hundred and seventy-nine. As the term of any such
45 commissioner or alternate, or of any subsequent commissioner or
46 alternate expires, his successor shall be appointed in like manner
47 as such commissioner or alternate for a term of five years. Any
48 vacancy in the office of a commissioner or alternate shall be
49 filled in like manner for the unexpired term. Every commissioner
50 and every alternate shall continue in office after the expiration of
51 his term until his successor is duly appointed and qualified.
52 The commission shall annually as soon as conveniently may be
53 after the first Monday in May, elect one of its members as
54 chairman and another as a vice chairman. The commission shall
55 also elect a secretary from within or without its membership,
56 who shall be exempt from civil service laws and rules and shall
57 receive from the city such compensation as the commission, with
58 the approval of the mayor of the city, shall from time to time
59 fix. Whenever the secretary shall not be in attendance at a
60 meeting of the commission, the commission shall elect a
61 secretary pro tern for such meeting, who shall receive such
62 compensation as the commission, with the approval of the mayor
63 of the city, shall fix. The members of the commission shall serve
64 without compensation, but, out of the separate account herein-
65 after provided for, shall be reimbursed for expenses necessarily
66 incurred in the performance of their duties. The records of the
67 commission shall set forth every determination made by the
68 commission and the vote of every member participating therein
69 and the absence or failure to vote of every other member.
70 The commission may from time to time let contracts for legal
71 and/or technical services. Requirements for advertising and
72 bidding for such services may be waived by the commission with
73 the approval of the mayor of the city.
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74 The commission may adopt, amend and repeal rules for the
75 regulation of its affairs and the conduct of its business.
76 The commission may accept grants or gifts of funds from the
77 federal government and from a charitable foundation, a private
78 corporation or an individual and may expend such funds for the
79 purposes of such grant or gift. The collector-treasurer of the city
80 shall serve as treasurer of the district; and any amount so received
81 by the commission shall be deposited with him and held as a
82 separate account. To meet the administrative costs and expenses
83 of the commission, there shall be paid into said separate account
84 annually, by the city, the sum of fifteen thousand dollars, and by
85 the town, the sum of five thousand dollars, and in addition
86 thereto, such further sums, if any, as the city and the town may
87 appropriate. Each commissioner and each alternate shall be
88 deemed to be a special municipal employee within the meaning
89 of Chapter 268 A of the General Laws during the period of his
90 service.

1 SECTION 4. Limitation of Changes in Parklands. Without
2 the prior permission in each instance of the commission, the
3 board or officer having charge of any part of the parklands
4 described in section two shall not make any change therein
5 except such as may be required by urgent considerations of
6 public safety; provided, however, that such board or officer may,
7 without such permission, do all such tilings not involving change
8 as are necessary or convenient to keep and maintain such part of
9 said parklands in good condition and provided further that the

10 President and Fellows of Harvard College may without such
11 permission continue to do all such things within the Arnold
12 Arboretum whether or not involving a change, which they
13 presently or may hereafter have authority to do pursuant to
14 agreements with the city of Boston or otherwise.

1 SECTION 5. Limitation on Changes in District. - No person
2 shall make any change in any part of the district open to view
3 from any part of the parklands described in section two unless he
4 shall have filed with the secretary of the commission an
5 application so to do in such form and with such plans,
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specifications and other material as the commission may from
time to time prescribe and a certificate of the non-applicability
of this statute to such change or a certificate of appropriateness
of such change shall have been issued as hereinafter provided in
this act; provided, however, that nothing in this act shall be
construed to prevent (a) any ordinary maintenance or repair
which involved no change so open to view, (b) the demolition or
removal or making safe of any building or structure, or part
thereof, within the district which the building commissioner of
the city or of the town shall in their respective jurisdictions
certify is required by the public safety because of an unsafe or
dangerous condition, (c) the trimming or cutting of trees or
bushes obstructing, endangering, hindering or incommoding
persons traveling on public ways, or the trimming, cutting or
removal of damaged trees, or the removal of diseased, dying or
dead trees or the removal of trees condemned by public
authority in the eradication of Dutch Elm or other disease, (d)
any change incident to work under a permit lawfully issued by
the building commissioner of the city or of the town before the
effective date of this act, or (e) a sign, other than a commercial
advertising sign or billboard having a total face area in excess of
twenty square feet as determined by aggregating the area of each
face as computed without regard to its shape by multiplying its
maximum height by its maximum width.
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SECTION 6. Limitation on Issuance of Building Permit. -

No permit shall be issued by the building commissioner of the
city or of the town within their respective jurisdictions for the
construction of any structure in the district or the recon-
struction, alteration or demolition or any structure now or
hereafter in the district, except in cases excluded by section five
of this act, unless the application for such permit shall be
accompanied by a certificate of non-applicability or a certificate
of appropriateness issued as hereinafter provided in this act.
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SECTION 7. Certificate of Non-applicability of Statute. -

Within eight days, Saturdays, Sundays and legal holidays
excluded, after an application is tiled with the secretary of the
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4 commission under section five, the commission or such com-
missioner or commissioners as the commission may from time to
time designate to do so, shall consider such application and
accompanying plans, specifications, and material to determine
whether the change is within the district and open to view from
any part of the parklands described in section two. If it is so
determined that the change is either not in the district or not so
open to view, the secretary of the commission shall endorse on
the application forthwith a certificate of the non-applicability of
this statute and return the application, plans, specifications and
other material to the applicant.
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SECTION 8. Certificate of Appropriateness. —Within eight
days, Saturdays, Sundays and legal holidays excluded, after an
application is filed with the secretary of the commission under
section five, the commission or such commissioner or com-
missioners, as the commission may from time to time designate
so to do, if it is determined that the change is within the district
and open to view from a part of the parklands described in
section two, shall determine the estates materially affected by
such application and, unless a public hearing on such application
is waived in writing by all persons entitled to notice thereof, shall
forthwith cause its secretary to give by mail, postage prepaid, to
the applicant, to the owners of all such estates, as they appear on
the then most recent real estate tax list, and to any person filing
written request for notice of hearings, such request to be
renewed yearly in December, reasonable notice of a public
hearing before the commission on such application.
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the waiver thereof, but in all events within thirty days,
Saturdays, Sundays and legal holidays excluded, after the filing
of the application, or within such further time as the applicant
may in writing allow, the commission shall determine whether
the proposed change will be appropriate to the preservation of
the district for the purposes of this act, and whether, notwith-
standing that it may be inappropriate, owing to conditions
especially affecting the estate involved, but not affecting the
district generally, failure to issue a certificate of appropriateness
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will involve a substantial hardship to the applicant and such a
certificate may be issued without substantial detriment to the
public welfare and without substantial derogation from the
intent and purposes of this act. In passing upon the appro-
priateness of a proposed change, the commission shall give due
consideration to the purposes of this act and to the reports and
plans prepared by Frederick Law Olmsted for the Board of Park
Commissioners of the city of Boston. In addition, the com-
mission in its discretion at any time or times may consult with
the design review staffs of the Boston Redevelopment Authority
and/or the Brookline Redevelopment Authority and/or their
successors.
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39 If the commission determines that the proposed change will be

appropriate or, although inappropriate, owing to conditions as
aforesaid, failure to issue a certificate of appropriateness will
involve substantial hardship to the applicant and issuance thereof
may be made without substantial detriment or derogation as
aforesaid, or if the commission fails to make a determination
within the time hereinbefore prescribed, the secretary of the
commission shall forthwith issue to the applicant a certificate of
appropriateness, if the commission determines that a certificate
of appropriateness should not issue, the commission shall
forthwith spread upon its records the reasons for such determi-
nation and may include recommendations respecting the
proposed change. Thereupon, the secretary of the commission
shall forthwith by mail, postage prepaid, give notice of such
determination to the applicant and to every person filing written
request for such notice, transmitting therewith an attested copy
of the reasons and recommendations, if any, spread upon the
records of the commission.
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1 SECTION. 9. Appeal. -Any person aggrieved by a determi-
-2 nation of the commission or by an approval of an application
3 through the failure of the commission to make a determination
4 within the time allowed under section eight, whether or not
5 previously a party to the proceeding, or any resident of the
6 district, or any state or municipal officer or agency, department,
7 authority, commission, district, board or council may, within
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8 twenty days after the making of such determination or of an
approval as aforesaid, appeal to the superior court sitting in
equity for the county in which the land affected is situated. The
court shall hear all pertinent evidence and shall annul the
determination of the commission if it finds the reasons given by
the commission to be unwarranted by the evidence, or to be
insufficient in law to warrant the determination of the com-
mission or make such other decree as justice and equity may
require. The remedies provided by this section shall be exclusive;
but the parties shall have all rights of appeal and exception as in
other equity cases.
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Costs shall not be allowed against the commission unless it
shall appear to the court that the commission acted in bad faith
or with malice in the matter from which the appeal was taken.
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22 Costs shall not be allowed against the party appealing from

such determination or approval of the commission unless it shall
appear to the court that said party acted in bad faith or with
malice in making the appeal to the court.
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SECTION 10. Enforcement. —The superior court sitting in
equity in the counties of Suffolk and Norfolk shall have
jurisdiction to enforce the provisions of this act and may upon
application of the commission restrain by injunction any
violation of this act and issue such orders for relief from
violations as justice or equity may require.
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1 SECTION 11. Construction of Act. --This act shall be con-
strued as legislation necessary or expedient to protect the rights
of the people as guaranteed by Article XL of the Articles of
Amendment to the Constitution of the Commonwealth and the
commission established herein shall be deemed to be a regional
entity within the meaning of Article LXXXIX of the Articles of
Amendment to the Constitution of the Commonwealth.
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1 SECTION 12. Severability of Provisions.-The provisions of
2 this act shall be deemed to be severable; and if any section,
3 paragraph or part of this act shall be held unconstitutional by
4 any court of competent jurisdiction, the decision of such court
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5 shall not affect or impair the validity of any other sections,
6 paragraphs or parts of this act.

1 SECTION 13. Effective Date of Act.—This act shall take
2 effect upon its acceptance by the city of Boston and by the town
3 of Brookline, whichever shall last occur.
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