
HOUSE No. 2738
By Mr. Lane of Essex and Mrs. Pines of Newton, petition of David

J. Lane, Lois G. Pines, Allan R. McKinnon and Laurence R.Buxbaum for legislation to protect the home buyer and homeowner
from unfair and deceptive real estate and mortgage financing
transactions. Commerce and Labor.

-n In the Year One Thousand Nine Hundred and Seventy-Four.

An Act to protect the home buyer and homeowner.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. The General Laws are hereby amended by
2 inserting the following new chapter 93F:
3 Section 1. Declaration of Purpose The general court of the
4 commonwealth finds that buyers and owners of dwellings and
5 land to be used for dwelling purposes within the commonwealth
6 for occupancy by not more than four families must be protected
7 from real estate and mortgage financing transactions which
8 involve unfair, deceptive and anticompetitive practices, unreason-
9 ably high settlement charges, conflict of interest and result in

10 individuals and families purchasing unsuitable land, badly con-
-11 structed, unsafe or otherwise defective homes and incurring
12 unanticipated maintenance costs and other unfairly burdensome
13 costs. The purpose of this act is to protect the home buyer and
14 owner
15 (a) By requiring uniform and full disclosure to the buyer of
16 certain information with respect to the suitability of land for

dwelling purposes, dwelling condition and useful life and the
18 condition of dwelling components, including, but not limited to,
19 structural components and plumbing, sewage, heating, and
20 electrical systems;
21 (b) By promoting sound and effective price competition
22 through minimizing the capacity of advertising and sales practices
23 to deceive the home buyer;
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(c) By enabling the home buyer to obtain the facts necessary
to make an informed choice with respect to the feasibility and
cost of purchasing and maintaining a dwelling or land for
dwelling purposes;

24
25
26
27

(d) By eliminating conflict of interest situations between
lenders, sellers, and all others providing dwelling real estate
transaction services;

28
29
30

(e) By establishing a standard for reasonable dwelling real
estate settlement transactions;

31
32

(0 By requiring advance disclosure to both home buyers and
home sellers of real estate settlement commissions, fees, and
charges in order to provide buyers and sellers alike with the
knowledge and opportunity to protect their interests; and

33
34
35
36

(g) By allowing the home buyer to choose his own attorney.37
Section 2. Definitions Whenever used in this chapter, the

following words or terms shall have the following meanings:
38
39

“Dwelling,” a dwelling within the commonwealth for occu-
pancy by not more than four families including residential units
sold as condominiums and cooperatives.

40
41
42

“New dwelling,” a dwelling within the commonwealth newly
constructed for occupancy by not more than four families which
has not previously been occupied.

43
44
45

“Secretary,” Secretary of Consumer Affairs.46
“Substantial defect,” a defect which seriously affects the use

and livability of any dwelling unit and which a proper inspection
on the date of closing could reasonably be expected to disclose.

47
48
49

“Date of closing,” the date on which the beneficial title to the
property is transferred to the purchaser.

50
51
52 “Person,” shall include, where applicable, natural persons,

corporations, trusts, partnerships, incorporations or unincorpo-
rated associations, and any other legal entity.

53
54
55 “Anything of value,” any payment, advance, funds, loan,

service, or other consideration.56
57 “Title services,” (A) the performance of title examinations,

(B) the furnishing of title abstracts or similar documents, (C) the
furnishing of legal opinions on the status of a title and the
routine preparation of all documents pertaining to the convey-
ance of title, and (D) the escrow closing of settlements and the
furnishing to title insurance for the protection of a lender, a
homeowner, or both;

58
59
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64 “Title company,” any institution which issues title insurance,
directly or through its agents, and also refers to any duly
authorized agent of a title company.

65
66
67 “Commission,” any portion, split, or percentage of any or all

charges for title services paid to an attorney, except that such
term does not include (A) reasonable charges paid for actual
legal services rendered in connection with title work (otherwise
than in connection with the selection or procurement of
insurance from a title company) which are personally and
actually performed by an attorney representing a buyer, seller, a
lender, a title company, or any two or more of the foregoing, or
(B) regular salary or incentive compensation paid to any attorney
employed full time by a title company or by any abstractor.

68
69
70
71
72
73
74
75
76
77 Section 3. General Requirements of Disclosure (a) Any

person who sells or acts as an agent in the sale of, or who
furnishes mortgage credit for the purchase of, a dwelling within
the commonwealth for occupancy by not more than four
families shall be responsible for the written disclosure, in such
form as the Secretary of Consumer Affairs may require, to the
buyer of the dwelling of both (1) any information known to the
seller or to his agent or to the person who furnishes mortgage
credit with respect to the condition or previous sales history of
the property which could reasonably affect the buyer’s decision
to buy and (2) any substantial defects which exist as of the date
of disclosure.

78
79
80
81
82
83
84
85
86
87
88
89 (b) Such written disclosure shall include any substantial

defects as of that date relating to90
91 I. the structure and the major components thereof;
92 2. the sewage system;
93 3. the plumbing system;
94 4. the heating system;
95 5. the electrical system ; and

6. such other matters and components as the Secretary of
Consumer Affairs may require.

96
97

(c) Any contract for the purchase of a dwelling within the
commonwealth for occupancy by not more than four lamilies,
where the written disclosure required by this section has not
been made to the buyer in advance of or at the time of his
signing, shall be voidable at the option ot the buyer. A buyer
may revoke such contract agreement within ninety-six hours,

98
99

100
101
102
103
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JO4 where he has received such written disclosure less than forty-
JO5 eight hours before he signed the contract or agreement, and the
106 contract or agreement shall so provide, except that the contract
107 or agreement may stipulate that the foregoing revocation
108 authority shall not apply in the case of a buyer who (1) has
109 received such written disclosure and inspected the dwelling to be
110 purchased in advance of signing the contract or agreement, and
111 (2) acknowledges by his signature that he has made suci

112 inspection and has read and understood the written disclosure.
113 Section 4. Requirements of Seller’s Warranty; Expenditures to
114 Correct or Compensate for Substantial Defects in New Homes
115 (a) In any case where a new dwelling is sold, the seller or such
116 other person as may be required by the Secretary of Consumer
117 Affairs shall deliver to the buyer at the closing with a certified
118 copy to the mortgagee, a warranty that the dwelling has no
119 structural or other defects which could seriously affect the use
120 and livability of the dwelling. This warranty shall be in such form
121 as the Secretary may require and apply with respect to those
122 instances of substantial nonconformity or defects as to which the
123 buyer has given written notice to the warrantor within five years
124 fr om the date of conveyance of title to, or initial occupancy of,
125 the dwelling, whichever first occurs. The Secretary shall require
126 the seller or other person required to deliver a warranty to
127 furnish to the buyer a copy of the final plans and specifications
128 °f the dwelling as completed, and each such copy shall be
129 certified by the seller or such other person. The warranty shall be
130 transferable to subsequent owners but not for more than five
131 years from the date of conveyance of the title to, or initial
132 occupancy of, the dwelling by the initial home buyer, whichever
133 first occurs.
134 (b) The warranty required by paragraph (a) shall be in
135 addition to, and not in derogation of, all other rights and'A

<

* tx* 1 1 _ _ 1
. 1136 privileges which the initial buyer or subsequent owner may have

137 under any other law or instrument.
138 (c) The Secretary shall by regulation prescribe the terms
139 and conditions under which the warranty is to be fulfilled by
140 the warrantor, including the securing of the warranty by
141 insurance.
142 (d) If the owner of any property which is covered by a
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143 warranty unsecured by insurance gives written notice to the
warrantor within the period specified in this section of any
structural defects in any such property or any other defects in
such property which seriously affect the use and livability of the
dwelling, or any substantial nonconformity with the final plans
and specifications required by this section, the warrantor shall
within 60 days correct such defect or within 15 days notify said
owner that he will reimburse said owner for the reasonable costs
to correct said defect or reimburse the owner for losses arising
from said nonconformity.

144
145
146
147
148
149
150

*5l
152
153 (e) The Secretary is hereby authorized to establish an arbitra-

tion mechanism within his office or through independent
arbitrators or associations to settle disputes between warrantors
and owners, the cost of such arbitration and any inspection
required to be borne equally by the affected warrantor and
owner.

154
155
156
157
158
159 Section 5. Sale of Residential Land (a) Any person who

sells or acts as an agent in the sale of, or who furnishes mortgage
credit for the purchase of, land within the commonwealth to be
used for the purpose of building thereon a dwelling to be
occupied by not more than four families shall prior to the closing
furnish the buyer with a certificate signed by the health agent or
director of public health, or if none appointed, the Board of
Health or Health Department of the city or town where the land
is located stating that the land has been tested and meets the
standards required by local and state law for the construction of
a one, two, three or four family dwelling.

160
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(b) Any contract for such purchase of land, where the
certificate required by this section has not been furnished to the
buyer in advance of or at the time of his signing and a dwelling
was not built because the land was unsuitable for such building
because of state or local law existing on the date of closing, shall
be voidable at the option of the buyer. A buyer may revoke such
contract agreement within one year, and the contract or
agreement shall so provide, except that the contract or agreement
may stipulate that the foregoing revocation authority shall not
apply in the case of a buyer who acknowledges by his signature
that he waives such certification requirement. Any seller not

170
171
172
173
174
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furnishing the certificate required by this section shall, within 60
days after receipt of written notice from the buyer requesting
recision of the contract for the reason state in this paragraph,
refund the purchase price in full.

181
182
183
184

Section 6. Maximum Amount of Allowable Settlement Costs
in Dwelling Real Estate Transactions - (a) The Secretary of
Consumer Affairs, in consultation with the Commissioner of
Banking, shall after public hearing establish the maximum
amounts of the charges to be imposed upon the buyer, borrower
and seller for services incident to or a part of a real estate or
mortgage financing settlement (stating such amounts separately
for each of the principal kinds of such charges) which may be
allowed in connection with transactions involving dwellings and
land to be used for dwelling purposes within the commonwealth
for occupancy by not more than four families. Such maximum
amounts, which shall be designed to reflect the reasonable
charges for necessary services involved in settlements for particu-
lar classes of transactions and to assure that settlement costs do
not exceed such reasonable charges, may vary as between
different regions of the commonwealth on the basis of differ-
ences in cost levels, legal and administrative requirements, and
other relevant factors, but they shall be consistent within any
such region (except to the extent absolutely necessary to reflect
significant differences in the amount and type of the services
required and actually performed in particular transactions or
classes of transactions).

185
186
187
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195
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204
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1. The maximum amounts established under paragraph (1)
shall from time to time be revised to the extent necessary to keep
them current.

207
208
209

2. Maximum amounts of settlement charges to be estab-
lished under paragraph (1) or to be revised under paragraph (2)
shall be published by the Secretary of State and otherwise
disseminated as widely as possible. The limits initially so
established shall become effective one hundred and eighty days
after the date of the enactment of this act.

210
211
212
213
214
215

3. The authority given the Secretary under this subsection
to establish maximum amounts of settlement charges shall not
include any authority to establish the maximum amounts of real
estate brokerage commissions.

216
217
218
219
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220 (b) No lender shall make a mortgage loan unless it is
demonstrated in accordance with regulations prescribed by the
Secretary that the settlement charges imposed in connection with
such loan do not exceed the applicable maximum amounts
established under subsection (a). In accordance with such
regulations, the lender shall obtain such information and assur-
ances from persons who impose or intend to impose charges
which will constitute a part of the settlement costs as may be
necessary to comply with this subsection.

221
222
223
224
225

■*9,226
227
228

(c) If a real estate settlement for which any lender has agreed
to make a mortgage loan to a prospective borrower does not
occur because such lender refused to make the loan because any
person who is furnishing services incident to or a part of such
settlement furnishes such services at a charge in excess of the
applicable maximum amount established under subsection (a),
then such prospective borrower is not liable to any person for
any services rendered incident to or a part of such settlement.

229
230
231
232
233
234
235
236

Section 7. Uniform Settlement Statement The Secretary, in
consultation with the Commissioner of Banking, shall develop
and prescribe a single standardized form for the statement of all
settlement costs which shall be uniformly used (with only such
minimum variations, in different areas, as may be necessary to
reflect unavoidable differences in legal and administrative re-
quirements) as the standard real estate settlement form in all
transactions in the commonwealth which involve dwellings and
land to be used for dwelling purposes within the commonwealth
for occupancy by not more than four families. Such form shall
conspicuously and clearly itemize all the charges imposed upon
the buyer, borrower and the seller in connection with the
settlement and shall indicate that portion of any title insurance
for which a premium is included in such charges which covers or
insures the lender’s interest in the property, and the portion
which covers or insures the borrower’s interest.

237
238
239
240
241
242
243
244
245
246
247
248
249
250

252
253 Section 8. Special Information Booklets (a) The Secretary

shall prepare and distribute special booklets to help persons
buying, or borrowing money to finance the purchase of,
residential real estate to better understand the nature and cost of
real estate settlements. The Secretary shall distribute such
booklets to all real estate agents and all lenders which make
mortgage loans.

254
255
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(b) Each booklet shall be in such form and detail as the
Secretary shall prescribe and, in addition to such other informa-
tion as the Secretary may provide, shall include in clear and
concise language

260
261
262
263

(1) a description and explanation of the nature and purpose
of each cost incident to a real estate settlement;

264
265

(2) an itemized list indicating the maximum amounts of the
charges which a borrower should be prepared to pay in
connection with a real estate settlement as established under
section 6 (a), taking into consideration the actual cost of
performing each service;

266
267
268
269
270

(3) an explanation and sample of the standard real estate
settlement form developed and prescribed under section 7;

271
272

(4) an explanation of the appropriate manner by which
buyers of residential real estate may select persons to provide
necessary services incident to a real estate settlement; and

273
274
275

(5) an explanation of the unfair practices and unreasonable
or unnecessary charges to be avoided by the prospective buyer
with respect to a real estate settlement.

276
277
278

Such booklets shall take into consideration differences in real
estate settlement procedure which may exist between separate
political subdivisions within the commonwealth as a result of
legal and administrative requirements.

279
280
281
282

(c) Each real estate agent as referred to in subsection (a) shall
provide the booklet described in such subsection to each person
who signs a purchase and sale agreement for which the agent is
responsible and each lender as referred to in subsection (a) shall
provide such booklet to each person from whom it receives an
application to borrow money to finance the purchase of
residential real estate. Such booklet shall be provided at the time
of such agreement signing or receipt of such application.

283
284
285
286
287
288
289
290

(d) Booklets prepared by the Secretary and meeting the
requirements of subsection (b) may be printed and distributed by
real estate agents and lenders with the approval of the Secretary.

Section 9. Advance Disclosure of Settlement Costs (a) Any
real estate agent or lender shall provide to the prospective buyer,
to the prospective borrower and to the prospective seller of
dwellings ot land to be used for dwelling purposes within the

291
292
293
294
295
296
'297
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298 commonwealth for occupancy by not more than four families, at
least ten days prior to settlement, upon the standard real estate
settlement form developed and prescribed under section 7 and in
accordance with regulations prescribed by the Secretary, an
itemized disclosure in writing of each charge arising in connec-
tion with such settlement. For the purpose of complying with
this section, it shall be the duty of the real estate agent or the
lender agreeing to make a loan to obtain from persons who
provide or will provide services in connection with such
settlement the amount of each charge they intend to make. With
respect to any charges arising in connection with the settlement,
in the event the exact amount of any such charge is not available,
such real estate agent or lender shall provide the prospective
buyer, prospective borrower, and prospective seller with a good
faith estimate of such charge.

299
300
301
302
303

JO5
306
307
308
309
310
311
312

Section 10. Prohibition Against Kickbacks and Unearned
Fees (a) No person shall give and no person shall accept any
fee, kickback or anything of value pursuant to any agreement or
understanding, oral or otherwise, that business incident to or a
part of real estate settlement involving dwellings or land to be
used for dwelling purposes within the commonwealth for
occupancy by not more than four families shall be referred to
any person.

313
314
315
316
317
318
319
320

(b) No person shall give and no person shall accept any
portion, split or percentage of any charge made or received for
the rendering of a real estate settlement service in connection
with a transaction involving such dwellings or land other than for
services actually performed.

321
322
323
324
325

(c) Nothing in this section shall be construed as prohibiting
(1) the payment of a fee (i) to attorneys at law for services
actually rendered or (ii) by a title company to its duly appointed
agent for services actually performed in the issuance of a policy
of title insurance or (iii) to a multiple listing service or (iv) by a
lender to its duly appointed agent for services actually performed
in the making of a loan, or (2) the payment to any person of a
bona fide salary or compensation or other payment for goods or
facilities actually furnished or for services actually performed.

326
327
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335 Section 11. Fee For Preparation of Truth-in-Lending State-
-336 ments No fee shall be imposed or charge made upon any other
337 person (as a part of settlement costs or otherwise) by a lender in
338 connection with a mortgage loan made by it (or a loan for the
339 purchase of a mobile home), for or on account of the preparation
340 and submission by such lender of the statement or statements
341 required in connection with such loan by the Truth-in-Lendinjfc_
342 Act.
343 Section 12. Unlawful Sale or Loan Activities (a) It shall be
344 unlawful for any person to sell, act as an agent in the sale of, or
345 make mortgage credit available for, a dwelling or land to be used
346 for dwelling purposes within the commonwealth for occupancy
347 by not more than four families without conforming to the
348 provisions of this chapter.
349 (b) The sale of, the acting as an agent in the sale of, or the
350 furnishing of mortgage credit for, such a dwelling or land in
351 violation of subsection (a) constitutes an unfair and deceptive act
352 or practice within the meaning of section 2 of chapter 93A.
353 (c) The inclusion of an untrue statement of a material fact, or
354 the failure to state a material fact required to be stated in any
355 part of a written disclosure required by section 3 (unless the
356 purchaser knew of such untruth or omission at the time of
357 closing) constitutes an unfair and deceptive act or practice within
358 the meaning of section 2 of chapter 93A.
359 Section 13. Civil Remedies (a) Any person who purchases a
360 dwelling or land or obtains a mortgage loan to which this chapter
361 applies and thereby or thereafter suffers any loss of money or
362 property, real or personal, as a result of the use or employment,
363 by the seller or by his agent or by the person who furnished
364 mortgage credit for that dwelling or land, of the unfair and
365 deceptive acts or practices referred to in section 12 of this
366 chapter shall have available to him the civil remedies and redres^f
367 provided for such acts or practices of section 9 and 11 of chapter
368 93A.
369 (b) For the purpose of possible actions by the attorney
370 general, the unfair and deceptive acts or practices described in
371 section 12 of this chapter shall be considered unfair and
372 deceptive acts or practices under chapter 93A.
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Section 14. Limitation of Actions Except with respect to
the warranty liability under section 4, no action shall be
maintained to enforce any liability created under section 13
unless it is brought within one year after the later of;

373
374
375
376

1. the date of closing,377
2. the date on which the untrue statement or omission of

the material statement would have been discovered by the
exercise of reasonable diligence.

378
379
380

In no event shall any such action be brought more than three
years after the closing date on such purchase.382

383 With respect to the warranty liability under section 4 no
action shall be maintained to enforce such liability unless it is
brought during the warranty period or within two years after the
warranty period has expired.

384
385
386
387 Section 15. Contrary Stipulations Void Any conditions,

stipulation, or provision contrary to the provisions of this
chapter, or purporting to bind any person acquiring any dwelling
or land or obtaining a mortgage loan therefor to which this
chapter applies, to waive compliance with any provision of this
chapter or with any requirement of the secretary of consumer
affairs under this chapter, shall be void.

388
389
390
391
392
393
394 Section 16. Additional Remedies - The rights and remedies

provided by this chapter shall be in addition to any other legal or
equitable remedy that may be available to a buyer of a dwelling
to which this chapter applies.

395
396
397

Section 17. Penalties for Violations (a) Any person who
willfully fails to make written disclosure in violation of section 3
or who willfully, in such written disclosure, makes any untrue
statement of a material fact or omits to state any material fact
required to be stated therein, or who willfully fails to deliver the
seller’s warranty in violation of section 4, shall upon conviction
be fined not more than $5,000 or imprisoned not more than
2 1/2 years, or both.

398
399
400
401
402
403
404

3*105
(b) If any real estate agent makes a sale or any lender makes a

mortgage loan and the settlement charges imposed in connection
with such transaction are in excess of the applicable maximum
amounts established under subsection (a) of section 6, such real
estate agent or lender is liable to the buyer and borrower
involved in an amount equal to:

406
407
408
409
410
411
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(A) actual damages involved or $5OO, whichever is higher,412
and413

(B) in the case of any successful action to enforce the
foregoing liability, the costs of the action together with a
reasonable attorney’s fee as determined by the court.

414
415
416

(c) If any real estate agent or lender fails to provide any
prospective buyer, borrower or prospective seller with the
disclosure as required by subsection (c) of section 8 and
subsection (a) of section 9 or fails to act in good faith ini
providing an accurate estimate of charges, it shall be liable to
such buyer, borrower or seller in an amount equal to: (1) the
actual damages involved or $5OO, whichever is higher, and (2) in
the case of any successful action to enforce the foregoing
liability, the costs of the action together with a reasonable
attorney’s fee as determined by the court; except that a real
estate agent or lender may not be held liable for a violation in
any action brought under this subsection if it shows by a
preponderance of the evidence that the violation was not
intentional and resulted from a bona fide error notwithstanding
the maintenance of procedures adopted to avoid such error.

417
418
419
420
421
422
423
424
425
426
427
428
429
430
431

(d) (1) Any person or persons who violate the provisions of
section 10 and section 11 shall be fined not more than $5,000 or
imprisoned for not more than two and one-half years, or both.

432
433
434

(2) in addition to the penalties provided by paragraph (1)
of this subsection, any person or persons who violate the
provisions of subsection (a) of section 10 shall be jointly and
severally liable to the person or persons whose business has been
referred in an amount equal to three times the value or amount
of the fee or thing of value, and any person or persons who
violate the provisions of subsection (b) of section 10 shall be
jointly and severally liable to the person or persons charged for
the settlement services involved in an amount equal to three
times the amount of the portion, split, or percentage.

435
436
437
438
439
440
441
442
443
444

Section 18. Validity of Contracts and Liens Nothing in
sections 6 through 11 of this chapter shall affect the validity or
enforceability of any sale or contract for the sale of real property
or any loan, loan agreement, mortgage, or lien made or arising in

445
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448
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449 connection with transactions involving dwellings within the
450 commonwealth for occupancy by not more than four families.
451 Section 19. Administration (a) This chapter shall be ad-
-452 ministered and enforced by the Secretary of Consumer Affairs.
453 The Commissioner of Banking and Secretary of Commerce and
454 Development shall provide such assistance and information to the

'••a*55 Secretary of Consumer Affairs as he may require. The Secretary
456 of Consumer Affairs is authorized, after public hearing, to issue

such rules and regulations as may be necessary to achieve the457
458 purposes of this chapter. Prior to issuance of such rules and
459 regulations, the Secretary of Consumer Affairs shall consult with
460 the Commissioner of Banking and the Secretary of Commerce
461 and Development.
462 (b) In the exercise of his functions, the Secretary of Con-
463 sumer Affairs may obtain upon request the views of any other
464 agency which, in the judgment of the secretary, either exercises
465 regulatory or supervisory functions with respect to any class of
466 persons subject to this chapter or represents the public interest or
467 the interests of any class of persons subject to this chapter.
468 Section 20. Severability of Provisions If any provisions of
469 this chapter or the application thereof to any person or
470 circumstances is held invalid, the invalidity shall not affect other
471 provisions or applications of the chapter which can be given
472 effect without the invalid provisions or application, and to this
473 end the provisions of this chapter are severable.

1 SECTION 2. Section 70 of chapter 93 of the General Laws,
inserted by section 1 of chapter 547 of the acts of 1972, is
hereby amended by striking out section 70 and inserting in place
thereof the following section:

2
3
4
5

* 6
7

Section 70. No bank or institution extending credit shall
charge any mortgagor for the purpose of securing a real estate
mortgage or loan the expenses of any attorney acting in or on
behalf of the bank or institution extending credit, unless the
attorney has been chosen by the mortgagor. The mortgagor or his
attorney shall be given a copy of any certification of title to the
mortgage property rendered by the attorney acting for or on

8
9

10
11
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12 behalf of the bank or institution extending credit, and such
13 certification shall be deemed to have been rendered for the
14 benefit of the mortgagor to the same extent as it is for the bank
15 or institution extending credit. Failure to comply with this
16 section shall constitute an unfair or deceptive act or practice
17 under the provisions of chapter ninety-three A.
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