
No. 3744HOUSE
By Mr. Businger of Brookline, petition of John A. Businger

relative to establishing procedures for the taking of oral depositions
and other evidence by videotape. The Judiciary.

% In the Year One Thousand Nine Hundred and Seventy-Four

An Act establishing procedures for the taking of oral
DEPOSITIONS AND OTHER EVIDENCE BY VIDEOTAPE.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 Chapter 233 of the General Laws is hereby amended by
2 inserting after section 63 the following seven sections: -

3 Section 63A. Depositions by videotape may be taken by a
4 party to an original civil proceeding pending in the supreme
5 judicial court or to a civil proceeding pending in the superior
6 court, land court, or the probate courts.
7 In sections sixty-three B through sixty-three G, inclusive, the
8 words “videotape depositions” shall mean the taking of a
9 deposition upon oral examination for the purpose of recording

10 on videotape oral testimony and other evidence and the words
11 “Rule” or “under the rule” shall refer to Rule 3:15 of the rules
12 of the supreme judicial court.
13 Section 638. (a) The taking of a videotape deposition is
14 subject to the requirements regarding notice specified in the
15 rule for the taking of other oral depositions.

Al6 (b) The officer before whom a videotape is taken shall be
17 one of those officers enumerated in the Rule. Upon the request
18 of any of the parties, the officer shall provide, at the cost of
19 the party making the request, a copy of the deposition in the
20 form of a videotape, an audio recording, or a written tran-
-21 script.
22 (c) When the videotape deposition has been taken, the
23 videotape shall be shown immediately to the witness for
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24 examination, unless such showing and examination are waived
by the witness and the parties25

26 (d) The officer before whom the videotape deposition is
taken shall cause to be attached to the original videotape

28 recording a certification that the witness was fully sworn or
09 affirmed by him and that the videotape recording is a true
30 record of the testimony given by the witness. If the witness has
31 not waived his right to a showing and examination of tl

videotape deposition, the witness shall also sign the certifica-32
33 tion.
34 (e) If no objections have been made by any of the parties
35 during the course of the deposition, the videotape deposition,
36 with the certification, shall be filed by the officer with the
37 clerk of the trial court upon the request of any of the parties
38 in accordance with the Rule and notice of its filing shall be
39 given as provided in the Rule.
40 If objections have been made by any of the parties during
4 ] the course of the deposition, the videotape deposition, with the
42 certification, shall be submitted by the officer to the trial judge
43 upon the request of any of the parties within ten days after its
44 recording or within such other period of time as the parties
45 may stipulate, for the purpose of obtaining rulings on the
46 objections. An audio copy of the sound track may be submit-
-47 ted in lieu of the videotape for this purpose. For the purpose
48 of ruling on the objections, the trial judge may view the entire
49 videotape recording, view only those parts of the videotape
50 recording pertinent to the objections made, or he may listen to
5] an audiotape recording submitted in lieu of the videotape
52 recording. The trial judge shall rule on the objections prior to
53 the date set for the trial of the action and shall return the
54 recording to the officer with notice to the parties of his rulings
55 and of his instructions as to editing. The editing shall reflec*
56 the rulings of the trial judge and shall remove all references to"56
57 the objections. The officer shall then cause the videotape to be
58 edited in accordance with the Court’s instructions and shall
59 cause both the original videotape recording and the edited
60 version of that recording, each clearly identified, to be filed

with the clerk of the trial court61
62 (f) Each trial court shall provide secure and adequate facili-
63 ties for the storage of videotape recordings
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(g) Except upon order of the trial judge and upon such
terms as he may provide, the videotape recordings on file with
the clerk of the trial court shall not be available for inspection
or viewing after their filing and prior to their use at the trial of
the cause or their disposition in accordance with this rule. The
clerk may release the videotape to the officer taking the
deposition, without the order of the trial judge, for the
purpose of preparing a copy at the request of a party as
provided in paragraph (b).

64
65
66
67
68
69
70

;l 71
72
73 (h) If an objection is made at the time of trial which

objection has not previously been waived pursuant to this Rule
or previously raised and ruled upon, such objection shall be
made before the videotape deposition is presented and shall be
forthwith ruled upon by the trial judge. If such objection is
sustained, that portion of the videotape deposition containing
the objectionable testimony shall not be presented to the jury.

74
75
76
77
78
79
80 Section 63C. (a) All of the testimony and such other evi-

dence as may be appropriate may be presented at the trial of a
civil action by videotape. When all of the testimony is recorded
on videotape, the videotape recordings shall be the exclusive
medium of presenting testimony without regard to the availa-
bility of the individual witnesses to testify in person.

81
82
83
84
85
86 (b) The entire testimony and appropriate evidence may be

presented by videotape recording under agreement between or
among all of the parties and with the consent of the trial
judge. In an appropriate case, having due regard for the costs
involved, the nature of the action, the nature and extent of the
testimony, and after consultation with the attorneys repre-
senting the parties to the action, the trial judge may order the
recording of all of the testimony on videotape.

87
88
89
90
91
92
93
94 (c) The provisions relating to the taking of a videotape

deposition shall apply to the recording of the entirety of the
testimony on videotape. The order of the taking of the
testimony of the individual witnesses and the order of the
presentation of such testimony shall be at the option of the
proponent. In ordering, or consenting to, the recording of all
of the testimony on videotape, the trial judge shall fix a date
in advance of the day assigned for trial by which time all of
the recorded testimony must be filed with the clerk of the trial
court

95
96
97
98
99

100
101
102
103
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104 (d) All objections must be made and ruled upon in advance
105 of the trial of the cause and no objections to any of the
106 testimony may be entertained during the presentation of the
107 testimony. Edited copies of all the videotape recordings shall
108 made as may be required to eliminate all references to
109 objections and to reflect the rulings of the trial judge on the

I | o objections made
111 (e) The counsel for the parties and the trial judge shall not
1 1 2 be required to be present in the courtroom when the recorded
1 13 testimony is played to the jury. The trial judge shall not leave
114 the courtroom during the playing of the recorded testimony
1 1 5 without admonishing the jurors as to their duties and responsi-
]l6 bilities and without leaving the jurors in charge of a responsible
1 l 7 official of the court. The trial judge shall remain within easy
11 8 recall and shall bear the same duties and responsibilities as if he
]l9 were physically present in the courtroom.
120 Section 63D. (a) To minimize the incompatibility of equip-
121 ment, the Japanese Standard one-half inch videotape specifica-
122 tions together with specifications for recording and play back
123 equipment shall be the standard for use in the recording of
1 24 testimony and other evidence on videotape for introduction in
125 the appropriate courts of the commonwealth.
126 If a party records testimony on videotape which is not
127 compatible with the established standard, the party shall be
1 28 responsible for the furnishing of reproduction equipment or for
129 conversion to the established standard, all of which shall be at
130 the cost of the party and not chargeable as costs in the action.
131 (b) Each appropriate trial court shall make provision for the
132 availability of play back or reproducing facilities. As may be
133 appropriate, the trial court may purchase the equipment, may
134 lease the equipment, or may contract for the furnishing of the
135 equipment on the occasions of need for the equipment. In the
136 exercise of each of the specified options, the trial court shall
137 provide for the adequate training of an operator from within
138 the personnel of the court, or for the services of a competent
139 operator from some other source.
140 (c) As a minimum, such facilities shall consist of a videotape
141 player and one monitor, having at least a 14 inch screen Color
142 facilities shall not be required. Where the trial judge relies upon
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the two track audio cassette system for ruling upon objections
made in the recording of testimony on videotape, the trial
court may purchase, or otherwise acquire, the modified equip-
ment used in playing the soundtrack recording of the testi-
mony and recording the rulings of the trial judge.

.143
144
145
146
147

(d) The trial court shall take all reasonable steps to assure
that the equipment is maintained within the operating toler-
ances. The trial court shall provide for competent regular
maintenance of equipment which is owned or leased by the
court, including the running of a standard test tape at least once
every three months.

148
'.49

£:'so
151
152
153

Section 63E. With respect to a videotape desposition,154
(a) The cost of videotape, as a material, shall be borne by

the proponent.
155
156

(b) The reasonable cost of recording the testimony on the
videotape shall be treated as costs in the action.

157
158

(c) The cost of playing the videotape recording to the jury
in the course of the trial shall be treated as a general cost of
the operation of the trial court.

159
160
161

(d) The cost of an audio reproduction of the videotape
recording sound track used by the trial court in ruling on
objections shall be treated as costs in the action.

162
163
164

(e) The cost of playing the videotape recording for the
purpose of ruling upon objections shall be treated as costs in
the action.

165
166
167

(f) The cost of producing the edited version of the video-
tape recording shall be treated as costs in the cause, provided
that the cost of the videotape, as a material, shall be borne by
the proponent of the testimony.

168
169
170
171

(g) The cost of a copy of the videotape recording and the
cost of an audiotape recording of the videotape soundtrack
shall be at the expense of the party requesting the copy.

172
173

>174
175 Section 63F. With respect to the taking by videotape of all

the testimony and evidence at a trial,176
177 (a) The cost of the videotape, as a material shall be borne

by the proponent of the testimony.178
179 (b) The cost of copies for the benefit of the parties shall be

borne by the requesting party.180
ir: 181 (c) All other cost shall be costs of the action allocated
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182 between or among the parties as required by law as may be
183 discretionary with the court.
184 Section 63G. (a) The ownership of the videotape used in
185 recording testimony shall remain with the proponent of the
186 testimony. Videotape may be reused for the recording of
187 testimony, but the proponent shall be responsible for the
188 submission of a recording of acceptable quality.
189 (b) The trial court may authorize the clerk of the court T#
190 release the original videotape recording and the edited video-
-191 tape recording to the owner of the videotape:
192 (i) upon the final disposition of the cause when no trial is
193 had.
194 (ii) upon the expiration of the appeal period following
195 the trial of the cause, provided no appeal is taken.
196 (iii) upon the final determination of the cause, if an
197 appeal is taken. Provided, however, that if the testimony is
198 recorded stenographically by the court reporter during the
199 playing of the videotape recording to the jury, or to the court
200 sitting without a jury, the videotape recordings may be re-
-201 turned to the proponent upon disposition of the cause follow-
-202 ing the trial.
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