
No. 4117HOUSE

By Mr. Sacco of Medford, petition of George L. Sacco, Jr.. Gerald
P. Lombard, Daniel L. Joyce, Jr., Michael J. Lombardi. George
DiLorenzo and Carlton M. Viveiros that provision be made for a
uniform procedure for determination of a punishment of death for a
person convicted of murder in the first degree. The Judiciary.

£

In I he Year One Thousand Nine Hundred and Seventy-Four

An Act providing a uniform procedure for determination
OF A PUNISHMENT OF DEATH FOR A PERSON CONVICTED OF
MURDER IN THE FIRST DEGREE.

Be it enacted by the Semte and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Chapter 265 of the General Laws is hereby
2 amended by striking out section 2 and inserting in place thereof
3 the following:
4 Section 2. (a) A person shall be subjected to the penalty of
5 death for a first degree murder only if a hearing is held in
6 accordance with the provisions of this section.
7 (b) When a defendant is convicted of or pleads guilty to a first
8 degree murder, the judge or judges who preside at the trial or
9 before whom the guilty plea was entered shall conduct a separate

10 hearing to determine the existence or non existence of any of the
11 factors set forth in subsections (f) and (g) of this section for the
12 purpose of determining the sentence to be imposed. Such hearing

‘*l.3 shall not be held if the state stipulates that none of the
14 aggravating factors set forth in subsection (g) of this section
15 exists or that one or more of the mitigating factors set forth in
16 subsection (f) of this section exists. Such hearing shall be
12 conducted (1) before the jury which determined the defendant’s
18 guilt or (2) before a jury impaneled for the purpose of such
19 hearing. If (A) the defendant was convicted upon a plea of guilty;
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20 or (B) if the jury which determined the defendant’s guilt h;
21 been discharged by the court tor good cause or (3) before t!

court on motion of the defendant with approval of the court and
the consent of the state

24 (C) In such a hearing the court shall disclose to the defendant
25 or his counsel all material contained in any pre-sentence report
26 which may have been prepared. No ■ pre-sentence information
27 withheld from the defendant shall be considered in determinin
28 the existence or non existence of any of the factors set forth in
29 or (g). Any information relevant to any of the
30 mitigating factors set forth in subsection (f) may be presented by
31 either the state or the defendant regardless of its admissibility
32 under the rules governing admission of evidence in trials in
33 criminal matters, but the admissibility of information relevant to
34 any of the aggravating factors set forth in subsection (g) shall be
35 governed by the rules governing the admission of evidence in
36 such trials. The state and the defendant shall be permitted to
37 rebut any information received at the hearing and shall be given
38 fair opportunity to present arguments as to the adequacy of the
39 information to establish the existence of any of the factors set
40 forth in either subsection (f) and (g). The burden of establishing
41 any of the factors set forth in subsection (g) shall be on the state.
42 The burden of establishing any of the factors set forth in
43 subsection (f) shall be on the defendant.
44 (D) The jury or, if there is no jury, the court shall return a
45 special verdict setting forth its findings as to the existence of
46 each of the factors set forth in subsection (f) and subsection (g).
47 (E) If the jury, or if there is no jury, the court finds that one
48 or more of the factors set forth in subsection (g) exists, the court
49 shall sentence the defendant to death If the jury, 't if there is noth
50 jury, the court finds that one or more of the factors set fort
51 subsection (g) exists or that one or more of the factors set f<
52 in subsection (f) exists, the court shall impose the sentence ol

3 imprisonment
4 (F) The court shall not impose the sentence of death on
5 defendant il the jury or, if there is no jury, the court finds b
6 special verdict as provided in subsection (d). that at the time

57 the oltense (1) the defendant was under the age of 18 or (2) the
58 defendant’s mental capacity was significantly impaired or ability
59 to conform his conduct to the requirements of the law was
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lf iy impaired, but not so impaired in either
onstitute a defense to prosecution or t3) the. def>n,i

k*.um.m, ui oi me defendant wa<o- under unusual and substantial duress, although not such duress as
~

° COnstltute a defense to Prosecution or ( 4) the defendant was
’ Lnminal|y ,jable for the offense committed by another, but the65 defendant s participation in such offense was relatively minor66 although not so minor as to constitute a defense to prosecutionor (5) the defendant could not reasonably have foreseen that hisfonduct 111 the course of th e commission of the offense of which6 i he was convicted would cause or create a grave risk of causing70 death to anther person.

7' sirin',mn 110 !:! Ctor SCt f°rth in Subsection <f> is present the court
- shall impose the sentence ol death on the defendant. If the jury,c or i there is no jury, the court finds by special verdict as/4 provided in subsection (d) that

75 (I) the defendant committed the offense during the commis--76 sion or attempted commission of, or during the immediate flightrom commission or attempted commission of, a felony and he78 had previously been convicted of the same felony orL ,n
f2>

t

thf C ' efCndant committed the offense after having been80 convicted of two or more state offenses or two or more federal8 offenses or ol one or more state offenses and one or more federal8 offenses lor each of which a penalty of more than one year
84 rrrT may be impOSed Wh,ch offenses were committed84 on different occasions and which involved the infliction ofst‘nous bodily injury upon another personjor6 (3) the defendant committed the offense and in such!o C °mmiSSlon

,

knowin gly created a grave risk of death to another88 person in addition to the victim of the offense; or(4) the defendant committed the offense in an especiallyheinous, cruel or depraved manner; or
,n

(r>) the detendant procured the commission of the offense by
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