
HOUSE No. 5109

By Mr. Mahoney o f  Cambridge, petition of  Thomas H. D. 
Mahoney relative to establishing a noise pollution control division in 
the Department o f  Natural Resources. Natural Resources and 
Agriculture.

Q£t)e Commontoealtf) of 4Ha*tfacf)U«ett«
In ihe Year One Thous an d Nine Hu n dr ed  and Seventy-Four.

A n  A c t  e s t a b l i s h i n g  a  n o i s e  p o l l u t i o n  c o n t r o l  d i v i s i o n  i n

THE D E P A R T M E N T  OF N A T U R A L  R E S O U R C E S .

Whereas, The deferred operation of this act would tend to defeat 
its purpose, which is, in part, to provide funds immediately for a 
noise pollution control program for the commonwealth, therefore it 
is hereby declared to be an emergency law, necessary for the 
immediate preservation of  the public convenience and public health.

Be it enacted by the Senate and House o f  Representatives in 
General Court assembled, and by the authori ty o f  the same, as 
follows:

1 SECTION 1. Section 1 of  chapter 21 o f  the General Laws is
2 hereby amended by adding after section 58, under the caption
3 DIVISION OF NOISE POLLUTION CONTROL, the following
4 eleven sections: —
5 Section 59. There shall be in the department of natural
6 resources subject to the control o f  the commissioner, a division
7 of noise pollution control called the division. The division shall
8 be headed by a director, appointed by the commissioner, who
9 shall be responsible for carrying out the work o f  the division

10 under the supervision of the commissioner. The director shall be
11 qualified by training and experience to carry out the duties o f
12 the division.
13 Section 60. As used in this ac t , (a)  “ Commissioner” means the
14 commissioner of natural resources.
15 (b)  “ Department” means the department of  natural resources.



16 (c) “ Local government” means any metropolitan district,
1 7 town, village or any subdivision thereof.
18 (d)  “ Noise” means the intensity, frequency, duration and
19 character of sounds from a source or number of sources. Noise
20 includes vibrations of  sub-audible frequency.
21 (e) “ Ambient noise” or “ environmental noise” shall mean the
22 noise from all sources.
23 (f )  “ Stationary noise source” means any building, structure,
24 facility or installation which emits or may emit noise.
25 (g) “Product” means any manufactured article or goods or
26 component thereof.
27 f/iJ“ Ultimate purchaser” means the first person who in good
28 faith purchases a product for purposes other than resale.
29 Section 61. (a) State agencies shall, to the fullest extent
30 consistent with their authorities under state law administered by
31 them, carry out the programs within their control in such a
32 manner as to further the policy stated in section 1 of this act.
33 ( b) State agencies shall cooperate with the commissioner in a
34 state program of noise regulation developed and maintained
35 under this act.
36 (c) Each department, agency or instrumentality of the execu-
37 tive, legislative and judicial branches of the government of this
38 state, ( 1) having jurisdiction over any property or facility, or (2)
39  engaged in any activity resulting, or which may result in the
40 emission o f  noise, shall comply with federal, state, interstate and
41 local requirements respecting control and abatement of environ-
42 mental noise to the same extent that any person is subject to
43  such requirements.
44 (d)  Each state or local agency preparing any required environ-
45 mental impact statement shall, when the environmental impacts
46 of the proposed action include noise, submit such statement to
47 the commissioner.
48 (e) Each state agency shall consult with the commissioner in
49  prescribing standards or regulations respecting noise. If at any
50 time the commissioner has reason to believe that a standard or
51 regulation or any proposed standard or regulation, of any agency
52 respecting noise does not protect the public health and welfare to
53 the extent he believes to be required and feasible, he may request
54  such agency to review and report to him on the advisability of
55 revising such standard or regulation to provide such protection.



56 Such agency shall complete the requested review and report to
57 the commissioner within such time as the commissioner specifies,
58 but such time specified may not be less than sixty days from the
59 date the request was made.
60 Section 62. (a) The commissioner shall develop, adopt and
61 maintain a comprehensive state-wide program of noise regulation
62 which may include, but not be limited to, the following: ( 1)
63 Controls on environmental noise through the licensing, regulation
64 and restriction of  the use, operation and movement o f  any
65 product or combination of  products; (2) noise emission standards
66 for products which, in the commissioner’s judgment, are major
67 sources of noise, or are products for which noise emission
68 standards are feasible and are requisite to protect the public
69 health and welfare. Such standards may include, but shall not be
70 limited to, adoption by reference of  standards or regulations
71 adopted by the administrator o f  the United States Environmental
72 Protection Agency pursuant to  the Noise Control Act o f  1972
73 (P.L. 92—574) or any amendment thereto; (3) labelling require-
74 ments which prohibit the sale or offer to sell or the lease or offer
75 to lease of any product, machine, vehicle or equipment, or class
76 thereof, without notice to the prospective purchaser, lessee or
77 user of the noise levels and characteristics emitted by such
78 product, machine, vehicle or equipment, or its effectiveness in
79 reducing noise, as the case may be. Labelling requirements shall
80 be in conformity with federal labelling requirements where
81 applicable; (4) real property notice requirements which establish
82 procedures by which prospective purchasers or lessees o f  real
83 property shall be notified in writing and in advance of  agreement
84 to purchase, or lease, of the existence of, or plans for, major
85 noise sources such as airports, highways and mass transit
86 facilities, where such sources may be expected to have an actual
87 or projected adverse impact upon the enjoyment o f  the property
88 for the use for which it is zoned or for which it is being sold or
89 leased; (5) development and adoption of  ambient noise standards
90 and the development and adoption of a plan for the achievement
91 of said standards; (6 ) noise insulation and abatement standards
92 for any occupancy or class of occupancies o f  buildings and the
93 limitation of human exposure to noise generated by mechanical
94 equipment and systems associated with such buildings. Such
95 noise insulation and abatement standards shall be based on



96 criteria tor the limitation of interior noise exposures appropriate
97 to building and occupancy use; (7) consultation with state and
98 local governmental agencies when such agencies adopt and
99 enforce codes, standards and regulations dealing with noise

100 insulation and abatement for any occupancy or class of occu-
101 pancy; (8 ) consultation with state agencies adopting regulations
102 for the protection of  employed persons within the state against
103 exposure to excessive noise at their place of work; (9) license,
104 registration or permit requirements for the construction, instal-
105 lation, use and operation of machinery, equipment or facilities,
106 or classes thereof, including such conditions as the administrator
107 may deem appropriate for the purposes of the act; (10) controls
108 on airport and aircraft noise to the extent not preempted by
109 federal law. It is not the intention of this subdivision to preempt
110 power o f  local governments, whether in their capacity as 
11 1 proprietors of airports or under police powers; ( 11) procurement
112 standards which establish mandatory noise performance specifi-
113 cations for products purchased by state agencies or utilized in the
114 performance of contracts funded wholly or in part by state 
1 15 monies.
116 ( b ) ( 1 )  Any regulation promulgated pursuant to the authority
117 of  this act shall be one which, in the judgment of the
118 commissioner, if requisite to protect the public health and 
1 19 welfare, taking into account the magnitude and conditions of use
120 of the product or activity involved, alone or in combination with
121 existing sources, the degree of noise reduction achievable through
122 the application of  the best available technology, the commis-
123 sioner shall take into consideration technology which may be 
1 24 available at the time the regulation becomes effective.
125 (2) Regulations promulgated pursuant to the authority of this
126 act shall be applicable throughout the state or to such parts or
127 regions thereof specifically designated in such regulations.
128 Section 63. In order to implement the purposes of this act, the
129 commissioner shall have the authority to:
130 (a) Review and comment upon environmental impact state-
131 ments regarding projects having any portion o f  their potential
132 impact witliin the borders o f  this state and ( 1) prepared by or for
133 a federal agency in compliance with the National Environmental
134 Policy Act of 1969 \ (b)  provide technical assistance to other state
135 agencies and to political subdivisions of this state; ( c) conduct



136 programs of  public education regarding the causes and effects o f
137 noise and means for its abatement and control and encourage the
138 participation o f  professional, scientific, conservation and other
139 public interest groups in related public information efforts; (e)
140 coordinate the programs of all state and local agencies relating to
141 noise studies and noise control; (f )  cooperate with the appropri-
142 ate agencies o f  the United States, or of o ther states or any
143 interstate agencies with respect to the control, prevention and 

—144 abatement of noise; (g) receive and disburse all funds pertaining 
™145 to the state’s noise control program from private and public

146 sources; (h) appoint such advisory groups and committees as may
147 be necessary to assist in carrying out the state noise regulation
148 program; (i) have access to, and require the production of, books
149 and papers pertinent to any m atter under investigation; (j)
150 require the owner or operator o f  any noise source to establish
151 and maintain records and make such reports and furnish such
152 information as the administrator may reasonably prescribe; (k)
153 require the owner or operator o f  any noise source to sample the
154 emissions thereof in accordance with such methods and proce-
155 dures and at such locations and intervals o f  time as the
156 administrator may reasonably prescribe and to provide the
157 administrator with the results thereof; (I) investigate complaints,
158 institute and conduct surveys and testing programs, conduct
159 general ambient noise sampling programs, make observations of
160 conditions which may or do cause or affect noise pollution, make
161 tests or other determinations o f  noise sources and assess the
162 degree of abatement required.
163 Section 64. (a) The commissioner may grant individual vari-
164 ances beyond the limitations prescribed in this act or in any
165 regulation promulgated pursuant to this act, whenever it is
166 found, upon presentation by the petitioner o f  adequate proof,
167 that compliance with any provision o f  this act, any regulation
168 promulgated under it or an order o f  the commissioner would 

"169 impose an arbitrary or unreasonable hardship. In granting or
' 70 denying a variance, the commissioner shall file and publish a 
171 written opinion stating the facts and reasons leading to its 
1 7- decision. (1) In granting a variance the commissioner may impose
173 such conditions as the policy o f  this act requires. If the hardship
174 complained ot consists solely of the need for a reasonable delay
175 in which to correct a violation of  this act, or of the regulations



176 promulgated under it, the commissioner may condition the grant
177 of such variance upon the posting of sufficient performance bond
178 or other security to assure the correction of such violation within
179 the time prescribed; (2) variances shall be granted pursuant to
180 this act in accordance with the following provisions: (A)  The
181 commissioner shall designate a schedule of compliance specifying
182 a definite time period within which full compliance with this act
183 and the rules and regulations adopted hereunder shall be
184 achieved; and (B) In order to implement the schedule of
185 compliance, a variance may be granted pursuant to the provisions
186 of  this act for such period of time, not exceeding one year, as
187 shall be specified by the commissioner. Such variance may be
188 renewed for additional periods of one year by affirmative action
189 of the commissioner, but only if satisfactory progress toward
190 compliance in accordance with the schedule of compliance has
191 been shown.
192 (b)  Any person seeking a variance shall do so by filing a
193 petition for variance with the department. The department shall
194 promptly give written notice of such petition to any person in
195 the county in which the installation, property, or activity for
196 which variance is sought is located who has in writing requested
197 notice of  variance petitions, and shall publish notice of such
198 petition in a newspaper of general circulation in such county.
199 The department shall promptly investigate such petition and shall
200  consider the views of persons who might be adversely affected by
201 the grant of a variance. If the commissioner, in his discretion,
202  concludes that a hearing would be advisable, or if any person files
203 a written objection to the grant of such variance or the waiver of
204 hearing within fifteen days of the notice provided herein, a
205 hearing shall be held.
206 Section 65. (a) The commissioner: (1) Shall certify any
207 product which: (A)  has been certified by the administrator ot the
208 United States Environmental Protection Agency pursuant to
209 section 15 o f  the Noise Control Act of 1972 as a low-noise-
210 emission product, and (B)  the commissioner determines is 
21 1 suitable for use as a substitute for a type of product at that time 
212  in use by agencies of the state government.
-> 13 (2) May certify any product which: (A)  the commissioner
214 determines emits noise in amounts significantly below the levels
215 specified in noise emission standards issued pursuant to federal



216 law or this act, and (B)  he determines is suitable for use as a
217 substitute for a type of product at that time in use by agencies of
218 the federal government.
219 (b) Certification under this section shall be effective for a
220 period of one year from the date of  issuance.
221 (c) Products certified pursuant to subsection (a) of this section
222 shall be acquired by purchase or lease by the state government
223 for use by the state government in lieu of other products if the
224 purchasing division of the department of finance and control 

*225 determines that such certified products have procurement costs
226 which are no more than one hundred twenty-five per cent of the
227 retail price of  the least expensive type o f  product for which thy
228 are certified substitutes. In making purchasing selections between
229 competing eligible certified products, the procuring division shall
230 give priority to any class or model which does not require
231 extensive periodic maintenance to retain its low noise qualities or
232 which does not involve operating costs significantly in excess o f
233 those products for which it is a certified substitute. The term
234 “retail price” means (A)  the maximum statutory price applicable
235 to any type of product; or (B)  in any case where there is no
236 applicable maximum sta tu tory  price, the most recent pro-
237 curement price paid for any type o f  product.
238 (d) Any statutory price or bid notwithstanding, any county,
239 municipality or other political subdivison may acquire by
240 purchase or lease a certified low-noise-emission product in lieu of
241 other products if it determines that such product has procure-
242 ment costs which are no more than one hundred twenty-five per
243 cent of the retail price of  the least expensive type o f  product for
244 which it is certified as a substitute.
245 (e) The commissioner shall, from time to time as he deems
246 appropriate, test the emissions o f  noise from certified products
247 purchased by the state government. If at any time he finds that
248 the noise emission levels exceed the levels on which certification 

p249 was based, the commissioner shall give the supplier o f  such
250 product written notice of  this finding and give the supplier an
251 opportunity to make necessary repairs, adjustments or replace-
252 ments. If no such repairs, adjustments or replacements are made
253 within a period to be set by the commissioner, he may order the
254 supplier to show cause why the product involved should be
255 eligible for recertification.



256 (f) The commissioner shall include as part of an annual report
257 his progress in abating and preventing noise, including the
258 commissioner’s recommendations for any further legislation
259 needed to implement the state’s policy as stated in section 1 of
260 this act.
261 (g)(a) To carry out and effectuate the purposes and policies of
262 this act it is the pubic policy of the state to encourage local
263 government participation by means of regulation of activities
264 causing noise pollution within the territorial limits of the various
265 local governments. To that end, any local government may
266 develop, adopt, amend and maintain a comprehensive program of
267 noise regulation. Such program shall include a study of the noise
268 problems resulting from uses and activities within its jurisdiction
269 and its development and adoption of  a noise control plan.
270 Section 66. Any noise control plan adopted pursuant to
271 subsection (a) o f  this section may include, but not be limited to,
272 the following: (1) Noise levels which will not be exceeded in
273 specified zones or other designated areas; (2) the designation of a
274 noise control officer and the designation of an existing board or
275 commission, or the establishment of  a new board or commission
276 to direct the noise control plan; (3) plans and procedures
277 necessary for the implementation of plans, for transportation
278 systems within the jurisdiction; (4) plans concerning land-use
279 within the jurisdiction; (5) requirements o f  building design
280 necessary for the approval of any construction within the
281 jurisdiction; (6 ) implementation procedures of the local noise
282 control plan and the relation of said plan to other plans within
283 the jurisdiction; (7) strategies for assuring compliance with state
284 and federal noise regulations; (8 ) noise level restrictions appli-
285 cable to construction activities.
986 (a) Any local government may adopt and enforce ordin-
287 ances or regulations necessary to implement the noise control
288 plan and any other program adopted pursuant to subsection
289 (a) of this section.
290 (b)  Prior to the enactment of any local noise control plan or
291 passage of any ordinance implementing said plan, the local
292 government shall submit said plan, ordinace or regulation to
293 the commissioner for his approval. No plan, ordinance or
294 regulation shall be approved unless it is in conformity with any
295 state noise control plan, including ambient noise standards,



296 adopted pursuant to section 4 o f  this act or any standards or
297 regulations adopted by the administrator o f  the United States
298 Environmental Protection Agency pursuant to  the Noise
299 Control Act o f  1972 (P.L. 9 2 -5 7 4 )  or any amendment
300 thereto. Notwithstanding the provisions o f  this subsection,
301 ordinances or regulations adopted pursuant to this section may
302 include more stringent noise standards than those adopted by
303 the commissioner.
304 Section 67. It shall be unlawful for any person to: (a) Violate 

0305 or fail to comply with this act or any regulation adopted
306 pursuant to it, or the terms or conditions o f  any permit, license,
307 variance or order issued pursuant to this act or pursuant to  any
308 regulation adopted hereunder.
309 (b) Refuse, hinder or interfere with by force or otherwise, the
310 performance by the commissioner or by any duly authorized
311 agent or employee of  the department or their assistants, o f  any
312 duty under the provisions o f  this act, or to refuse to  such agent,
313 employee, or assistant entrance to any premises upon proper
314 identification and presentation o f  a search warrant, or to  hinder
315 or interfere with the conduct o f  an inspection, test or taking of a
316 sample by such authorized agent, employee or assistant where
317 entry to the premises was obtained by consent, or by presenta-
318 tion of proper identification and search warrant.
319 ( c) On any property or premises owned or leased by such
320 person, allow the creation, continuance or maintenance of  any
321 noise, or allow the installation, use or operation of  any noise
322 source, which noise or source violates or fails to  comply with this
323 act, or any regulation adopted pursuant to this act, or the terms
324 or conditions o f  any permit, license, variance or order issued
325 pursuant to this act or pursuant to any regulation adopted
326 hereunder.
j 27 (d) Intentionally remove or render inoperable, other than for
328 purposes of maintenance, repair or replacement, any device or 

jp329 element of design incorporated in compliance with this act, into
330 any product, structure, machine, equipment, vehicle or appliance
331 for the control, abatement or prevention of  noise emissions
332 either prior or subsequent to its sale or delivery to the ultimate
333 purchaser, or to use such product, structure, machine, equip-
334 ment, vehicle or appliance after such device or element of design
335 has been removed or rendered inoperable with knowledge of  the



336 removal or rendering inoperable o f  such device or element of
337 design.
338 ( e) Remove any notice affixed to a product or container
339 pursuant to regulations prescribed under this act prior to sale of
340 the product to the ultimate purchaser.
341 (f)  Attempt to obtain a permit, license, registration or variance
342 required or permitted under this act or any regulations adopted
343 pursuant hereto by misrepresentation or failure to disclose all
344 relevant facts.
345 Section 68. (a) The commissioner may set schedules and assess
346 civil penalties for any violation of this act.
347 (b)  Notwithstanding the provisions o f  subsection (a) of this
348 section, any person who willfully violates any provision of this
349 act shall be guilty of a misdemeanor.
350 Section 69. (a) Any person may commence a civil suit on his
351 own behalf against any person who is alleged to be in violation of
352 any provision of  this act or any regulation established pursuant
353 to this act, or against the commissioner where there is alleged
354 failure o f  the commissioner to perform any act or duty under
355 this act which is not discretionary with the commissioner.
356 (b)  The superior court for the county where the violation
357 occurs, or if the violation is in more than one county, to the
358 superior court in any such county, shall have jurisdiction to
359 restrain such persom from violating such noise control require-
360 ment or to order the commissioner to perform such act or duty,
361 as the case may be.
362 ( c) No action may be commenced: (a) Against the commis-
363 sioner for non-discretionary act: (A)  prior to sixty days after the
364 plaintiff has been given notice of the violation to the commis-
365 sioner and to any alleged violation of such requirement, or (B) if
366 the commissioner has commenced and is diligently prosecuting a
367 civil action to require compliance with the noise control
368 requirement but in any action any person may intervene as a
369 matter of right, or (2) against any person in violation of this act
370 prior to sixty days after the plaintiff has given notice to the
371 defendant that he will commence such action.
372 (d)  In any action under this section, the commissioner, if not a
373  party, may intervene as a matter o f  right.
374 (e) The court, in issuing any final order in any action brought
375  pursuant to this section, may award costs o f  litigation, including



376 reasonable attorney and expert witness fees, to any party,
377 whenever the court determines such an award is appropriate.
378 Section 70. This act shall take effect on January first, nineteen
379 hundred and seventy-five.




