
No. 635SENATE
By Mr. Lewis (by request), a petition (accompanied by bill, Senate,

No. 635) of Thomas S. Eisenstadt, sheriff of Suffolk County, for legislation
to allow the pretrial detention of certain defendants. The Judiciary.

In the Year One Thousand Nine Hundred and Seventy-seven.

An Act allowing the pretrial detention of certain
DEFENDANTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled and by the authority of the same, as follows:

1 Chapter 276 of the General Laws is hereby amended to add
2 after Section 58 the following section.
3 A. Subject to the provisions of this section a justice author-
4 ized to admit a defendant to bail may order the pretrial
5 detention of:
6 (1) a person charged with an offense arising out of the
7 taking or attemping to take property from another by force
8 or threat of force; arson or attempted arson; rape or assault
9 with intent to commit rape; unlawfully entering or attempt-

-10 ing to enter a dwelling occupied at the time of said entry and
11 while armed with the intent to commit an offense therein. If
12 the Commonwealth certifies by motion that based on such
13 person’s pattern of behavior consisting of his past and present
14 conduct and the other factors set out in Chapter 276, Sec-
-15 tion 58 there is no bail or recognizance which may be set that
16 will reasonably assure the safety of the community.
17 (2) a person charged with murder, rape, mayhem, kid-
18 napping, robbery, armed robbery or assault with a dangerous

• 19 weapon if (a) the person has been convicted of a like offense
20 within five years immediately preceding the alleged crime
21 with which he is presently charged or (b) the crime was
22 allegedly committed while the person was out on bail while
23 awaiting trial for a like offense.
24 (3) a person charged with any offense who, for the purpose
25 of obstructing justice, threatens, injures or intimidates or
26 attempts to threaten, injure or intimidate any prospective
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27 witness or juror.
28 B. No person described in subsection (A) of this section
29 shall be ordered detained unless the justice (1) holds a pre-
-30 trial detention hearing in accordance with subsection (C) of
31 this section, (2) finds,

a) that there is clear and convincing evidence that the
33 defendant is a person described in paragraph (1), (2), or (3)
34 of subsection (A) of this section; §

35 b) that there is no bail or recognizance which may be set
36 which will reasonably assure the safety of any other person
37 or the community; and
38 c) that on the basis of information presented by proffer or
39 otherwise to the justice there is a substantial probability
40 that the person committed the offense for which he is present-
-41 ly before the court; and
42 (3) issues an order of detention accompanied by written
43 findings of fact and the reasons for its entry.
44 C. The following procedure shall apply to pretrial detention
45 hearings held pursuant to this section.
46 (1) whenever the person is before a justice authorized to
47 admit a person to bail the hearing may be initiated on oral
48 motion of the district attorney.
49 (2) whenever the person has been released pursuant to the
50 preceding section and it subsequently appears that such per-
-51 son may be subject to pretrial detention the district attorney
52 may initiate a pretrial detention hearing by ex-parte written
53 motion. Upon such motion the court or justice may issue a
54 warrant for the arrest of the person.
55 (3) the pretrial detention hearing shall be held immediately
56 upon the person being brought before the court or justice for
57 such hearing unless the person or the district attorney moves
58 for a continuance. A continuance granted on motion of either
59 party shall not exceed three calendar days. The person may be
60 detained pending the hearing.
61 (4) the person shall be entitled to representation by counsel
62 and shall be entitled to present evidence by proffer or other-
-63 wise, to testify and to present witnesses on his own behalf.
64 (5) information stated in, or offered in connection with,
65 any order entered pursuant to this section need not conform |
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66 to the rules pertaining to the admissibility of evidence in a
67 court of law.
68 (6) testimony of the person given during the hearing shall
69 not be admissible on the issue of guilt in any other judicial
70 proceeding, but such testimony shall be admissible, in perjury
71 proceedings, and for the purposes of impeachment in any
72 subsequent proceedings.
73 (7) appeals from orders of detention may be taken in the
74 same manner as in the preceding section but the court or
75 justice shall include findings of fact in place of a statement of
76 reasons.
77 (d) the case of such person shall be placed on an expedited
78 calendar, and consistent with the sound administration of jus-
-79 tice his trial shall be given priority.
80 (e) the pretrial detention period shall not exceed ninety
81 (90) days unless the trial is in progress or the trial has been
82 delayed at the request of the person.
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