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Senate,, October 5,1977.

The committee on Human Services and Elderly Affairs, to whom
was referred the petition (accompanied by bill, Senate, No. 509) of
Robert E. McCarthy for legislation relative to children in need of
services; and the petition (accompanied by bill, House, No. 1399)
of Gerald M. Cohen for legislation relative to children in need of
certain services, reports the accompanying bill (Senate, No. 1921).

For the Committee,

JACK H. BACKMAN
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In the Year One Thousand Nine Hundred and Seventy-seven.

An Act regarding families in need of services.

Be it enacted by theSenate and House of Representatives in General
Court assembled and by theauthority of the same, as follows:

1 Section 1. Section 21 of chapter 119 of the General Laws
2 as most recently amended by section 3 of chapter 1973 of the
3 acts of 1973 is hereby amended by striking out the definition
4 “Child in need of services” and inserting in place thereof the
5 following definition:
6 “Family in need of services”, a family who is in need of
7 court assistance because it has: (a) a child below the age of
8 seventeen who persistently runs away from the home of his
9 parents or legal guardian as long as there has previously been

10 a referral to the department of public welfare for services;
11 (b) a child below the age of seventeen who persistently re-
-12 fuses to obey the lawful and reasonable commands of his
13 parents or legal guardian, thereby resulting in said parents’
14 or guardians’ inability to adequately care for and protect said
15 child, as long as there has previously been a referral to the de-
-16 partment of public welfare for services; (cl a child between
17 the ages of six and sixteen who persistently and willfully fails
18 to attend school and has been provided a full or intermediate
19 core evaluation, educational plan, and a special education pro-

-20 gram in accordance with the requirements of chapter sev-
-21 enty-one B but thereafter persistently refuses to attend such
22 program; or (d) a child, who pursuant to law, should be re-
23 ceiving services from the Commonwealth but is not receiving
24 those services.

1 Section 2. Sections 39E to 39J, inclusive, of said chapter
2 119, as most recently appearing in section 5 of chapter 1073
3 of the acts of 1973, are hereby amended by striking out said
4 sections and inserting in place thereof the following:
5 Section 39E. The juvenile courts of Boston, Worcester,
6 Springfield, and Bristol county or the juvenile session of any
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7 district court, except the municipal court of the Roxbury dis-
-8 trict, the municipal court of the city of Boston, the central
9 district court of Worcester, the district court of Springfield

10 and the district courts within Bristol county, may receive and
11 hear petitions seeking a determination that a family is in need
12 of services as defined in section twenty-one, in accordance
13 with the provisions of this section and of sections thirty-nine
14 F to thirty-nine K inclusive. Such petitions shall be civil pro-
15 ceedings and shall be denominated; In the Matter of Services
16 to the Family of (name of child).
17 A parent or legal guardian of a child having custody of
18 such child, a police officer, or a public or private agency, may
19 apply for a petition in one of said courts alleging that said
20 family is in need of services because it has a child who per-
21 sistently runs away from the home of said parent or guardian
22 or persistently refuses to obey the lawful and reasonable com-
23 mands of said parent or guardian resulting in said parent’s
24 or guardian’s inability to adequately care for and protect said
25 child as long as the child has previously been referred to the
26 department of public welfare for services and is not presently
27 in a temporary shelter care facility or group care facility or
28 foster home licensed or approved pursuant to section ten of
29 chapter twenty-eight A.
30 Any supervisor of attendance, duly appointed pursuant to
31 section eighteen of chapter seventy-six, may apply for a pe-
32 tition in said court alleging that said family is in need of serv-
33 ices because it has a child who persistently and willfully fails
34 to attend school and has been provided a full or intermediate
35 core evaluation, educational plan and a special education pro-
36 gram in accordance with the requirements of chapter seventy-
37 one B but thereafter persistently refuses to attend such pro-
38 gram.
39 A parent or legal guardian of a child having custody of such
40 child, or a public or private agency may also apply for a pe-

tition in said court alleging that said family is in need of serv-41
ices because it has a child who, pursuant to law, should be re-42

43 ceiving services from the commonwealth but is not receiving
44 those services, regardless of whether such child falls within
45 the definitions (a), (b) or (c) listed in section twenty-one.
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46 When any such person or agency applies for a petition, the
47 clerk shall set a date for a preliminary hearing to determine
48 whether a petition should issue, shall notify the child of such
49 hearing, and shall request the chief probation officer or his
50 designee to conduct a preliminary inquiry to determine the
51 plan of assistance which will best serve the interests of the
52 child. The court shall hold a preliminary hearing in which it
53 shall receive the recommendation of the probation officer and
54 shall either (i) decline to issue the petition and dismiss the ap-
-55 plication because there is no probable cause to believe that
56 the family is in need of services; (ii) decline to issue the pe-
-57 tition because the interest of the child would be served by a
58 plan of assistance in obtaining psychiatric, psychological, ed-
-59 ucational, residential, occupational, medical, dental, social or
60 other services, in which case the court shall, with the consent
61 of the child and his parents or guardians, refer the child and
62 parents to a probation officer for such assistance; or (iii) upon
63 the failure of the child or parents to complete a plan of as-
-64 sistance or a public agency to provide the child services re-
-65 quired by law, the court, as a last resort, may issue a petition
66 and schedule a trial on the merits. If the petition is issued,
67 the court shall request the probation officer to promptly make
68 inquiry and report to the court his recommendations as to
69 the disposition which will best serve the interests of the child.
70 Whenever a child and the child’s parents or legal guardian
71 are referred to a probation officer for assistance, such officer
72 shall have the authority to refer the child: (i) to the child’s
73 parents or guardian, unless the child or his parents or guard-
-74 ian object thereto, in which case to the nearest temporary
75 shelter facility licensed or approved in accordance with sec-
-76 tion ten of chapter twenty-eight A, provided further, however,
77 that no child shall be placed in an approved temporary shelter
78 facility operated by or under contract with the department
79 of youth services, and/or (ii) to the departments of public
80 welfare or mental health or to any other public agency, pri-
-81 vate organization, or person (s) for the prompt provision of
82 psychological, psychiatric, educational, occupational, medical,
83 dental, residential, or social services. The probation officer
84 shall have the authority to conduct conferences with the
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85 child and the child’s family for the purpose of effecting ad-
-86 justments or agreements which are calculated to resolve the
87 situation which formed the basis of the application or petition
88 and which will eliminate the need for a judicial trial on the
89 merits.
90 During the pendency of such referrals or conferences,
91 neither the child nor his parents may be compelled to appear
92 at any conferences, produce any papers, or visit any place.
93 However, if the child or his parents fail to participate in good
94 faith in the referrals or conferences arranged by the proba-
-95 tion officer, the probation officer shall so certify in wilting,
96 and the clerk shall issue a petition, if one has not already been
97 issued, and shall set a date for a trial on the merits. The
98 judge who conducted the hearing on the issuance of a petition
99 shall not preside at any subsequent hearing on the merits.

100 Conferences and referrals arranged under this section may
101 extend for a period not to exceed six months from the date
102 that the application was initially made for the petition, unless
103 the parent and child voluntarily agree in writing to a con-
-104 tinuation of such conferences or referrals for an additional
105 period not to exceed six months from the expiration of the
106 original period. Upon the expiration of the initial six-month
107 period, or of such additional six-month period, the petition, if
108 any, shall be dismissed and the child and his parents dis-
-109 charged from any further obligation to participate in such
110 conferences and referrals, or a petition shall, if not already
111 issued, be issued and a date set for a trial on the merits. No
112 statements made by a child or by any other person during the
113 period of inquiries, conferences, or referrals may be used
114 against the family at any subsequent hearing for the purpose
115 of adjudicating a family in need of services but such state-
-116 ments may be received by the court after adjudication for the
117 purpose of disposition.
118 Upon the filing of an application under this section, the
119 court may issue a summons, to which a copy of the applica-
-120 tion, and petition, if any, shall be attached, requiring the child
121 or parents named in such application to appear before said
122 court at the time named therein. If such child or parents fail
123 to obey the summons, said court may issue a precept requiring
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124 the officer to whom it is directed forthwith to take and bring
125 such child or parents before said court. Notice of the filing
126 of an application and of all hearings held pursuant to sec-
-127 tions thirty-nine E through thirty-nine J shall also be given
128 to the department of public welfare, a representative of which
129 shall attend all such hearings.
130 Where the court summons such child, the court shall in
131 addition issue a summons to both parents of the child, if both
132 parents are known to reside in the commonwealth, or to one
133 parent if only one is known to reside within the common-
-134 wealth, or, if there is no parent residing in the common-
-135 wealth, then to the parent having custody or to the lawful
136 guardian of such child. Said summons shall require the person
137 served to appear at a time and place stated therein at a hear-
-138 ing to determine whether or not such family is in need of
139 services.
140 Unless service of the summons required by this section is
141 waived in writing, such summons shall be served by the con-
-142 stable or police officer, either by delivering it personally to the
143 person to whom addressed, or by leaving it with a person of
144 proper age to receive the same, at the place of residence or
145 business of such person, and said constable or police officer
146 shall immediately make return to the court of the time and
147 manner of service.
148 No child in a family alleged to be or found to be in need of
149 services shall be placed in the care or custody of the depart-
-150 ment of youth services or detained or placed in an institution
151 designated or operated for juveniles adjudicated or alleged to
152 be delinquent or detained in a police or court cell or lock-up.
153 However, such child may be placed in a group care facility as
154 defined by section nine of chapter twenty-eight A which is
155 operating under a contract with the department of public wel-
-156 fare or approved to provide special education services by the
157 department of education.
158 Section 39F. Whenever a child of a family alleged to be in
159 need of services is brought before a juvenile court or a juvenile
160 session of a district court pursuant to section thirty-nine E,
161 said child shall be informed that he has a right to counsel at
162 all hearings, and if said child is not able to retain counsel, the
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163 court shall appoint counsel for said child. The court may in
164 its discretion assess against the parent or guardian the cost
165 or any part thereof, of counsel appointed to represent a child
166 of a family alleged to be in need of services. The child and
167 counsel must be present at all hearings held pursuant to sec-

tions thirty-nine E through thirty-nine J. The court may, in168
its discretion, also appoint counsel for the parents if it appears169

a'7o necessary to separately protect the interests of the parents.
a7l Section 39G. If the court finds (1) that the allegations in

the petition have been proved at the trial on the merits beyond172
a reasonable doubt and (ii) that there has been a failure to173

174 complete a plan of assistance, it may adjudge the family named
175 in such petition to be in need of services. Upon making such
176 adjudication the court, taking into consideration the physical
177 and emotional welfare of the child, may make any of the fol-
178 lowing orders of disposition:
179 (a) subject to any conditions and limitations the court may
180 prescribe, including provision for medical, psychological,
181 psychiatric, educational, occupational and social services, and
182 for supervision by a court clinic or by any public or private
183 organization providing counseling or guidance services, permit
184 the child to remain with his parents;
185 (b) subject to such conditions and limitations as the court
186 may prescribe, including, but not limited to, provisions for
187 those services described in clause (a), place the child in the
188 care of any of the following: (i) a temporary shelter facility
189 licensed or approved in accordance with section ten of chap-
190 ter twenty-eight A of the General Laws, provided further,
191 however, that no child shall be placed in an approved tempo-
192 rary shelter facility operated by or under contract with the de-
193 partment of youth services; or (ii) a relative, probation of-

TV]94ficer or other adult individual who, after inquiry by the pro-
195 bation officer or other person or agency designated by the
196 court, is found to be qualified to receive and care for the
197 child, or (iii) a private charitable or child-care agency or
198 other private organization, licensed or approved by law to re-
199 ceive and provide care for such children;
200 (c) subject to the provisions of sections thirty-two and
201 thirty-three and subject further to such conditions and lim-
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202 itations as the court may prescribe, refer or commit the child
203 to the department of public welfare which shall promptly sub-
204 mit to the court a written treatment plan for the child. The
205 department shall not require commitment to it as a condi-
206 tion of providing or seeing to the immediate provision of serv-
207 ice to thechild.
208 Any order of disposition pursuant to this section shall con-
209 tinue in force for six months. The court which entered the
210 order may, after a hearing, extend its duration for additional
211 successive six-month periods if the court finds that the pur-
212 poses of the order have not been accomplished and that such
213 extension would be reasonably likely to further those pur-
214 poses.
215 No order shall continue in effect after the eighteenth birth-
216 day of a child named in a petition authorized to be filed by a
217 parent or a legal guardian having custody, a police officer, or a
218 public or private agency, under the provisions of the second
219 or the fourth paragraph of section thirty-nine E, or after the
220 sixteenth birthday of a child named in a petition authorized
221 to be filed by a supervisor of attendance under the provisions
222 of the third paragraph of said section thirty-nine E.
223 At the request of a parent or guardian, police officers shall
224 make immediate efforts to locate runaway children. Within

225 each local police department there shall be an individual desig-
226 nated by the police superintendent or chief of police as the
227 runaway youth officer who shall oversee the implementation of

229 Section 39H. If a police officer has reasonable cause to be-
230 lieve that a child has run away from his home mid is a physical
231 danger to himself, or others, the officer may take the child into
232 protective custody under the terms and conditions of this sec-
233 tion. The officer shall, if possible, deliver the child as prompt!}
234 as possible to the child’s parents or guardian unless the child
235 or parents object thereto, in which case the officer shall forth-
-236 with notify the nearest temporary shelter facility licensed or
237 approved in accordance with section ten of chapter twenty-
-238 eight A, but in no case shall this be construed to mean a
239 temporary shelter facility which is operated by or under con-
240 contract with the department of youth services. If space is

228 this section.
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241 available at such facility, the officer shall promptly arrange
242 for the transportation of the child to such facility. If space
243 at the facility is not available, the child may be held in pro-
-244 tective custody at the police station, but not in a cell or lockup,
245 until the child is no longer a physical danger to himself or
246 others or until eight hours expire from the time of the child’s
247 apprehension, whichever occurs first. A child held in protec-

tive custody shall have the right to make two completed tele-
phone calls and upon his apprehension he shall be notified of

250 that right. A child taken into protective custody under this
251 section shall not be considered to have been arrested or to have
252 been charged with any offense, but the police shall make an
253 entry of custody, indicating the date, time and place of custody,
254 which record shall not be treated for any purposes as an arrest
255 or a criminal record.
256 Section 391. A precept may be issued for a child described
257 in the definition of family in need of services in section twenty-
258 one, only if such child has failed to obey a summons issued pur-
259 suant to section thirty-nine E. When such child is taken into
260 custody upon said precept, such child shall be immediately
261 brought before the court. If the court finds that such a child
262 is not likely to appear at the preliminary inquiry or at the
263 hearing on the merits, the court may order the child released
264 into the temporary care and custody of an adult individual, a
265 private organization, or the department of public welfare upon
266 such reasonable terms and conditions as the court may direct.
267 Secticni 39J. Any child or parents from a family adju-
268 dicated in need of services may appeal from the adjudication
269 or any disposition order for a trial de novo in a district court
270 designated by the chief justice of the district courts to hear
271 such appeals, with or without jury, except that in the county
272 of Suffolk all such appeals from any district court within said

' 1273 county or from the Boston Juvenile Court shall be to the
274 Boston Juvenile Court. Such appeal shall be made by filing a
275 written notice of same after entry of the adjudication or dis-
276 position order. The court shall notify the child of the right
277 to appeal at the time of the adjudication or disposition order.
278 The child or parents may waive their claim to jury trial
279 and have the appeal heard by a judge without jury. If a child
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280 oa’ parents request a jury, they may elect that such jury be
281 composed of six or twelve members. When a claim for a trial
282 by jury is made, the clerk of the court in which said claim
283 is filed shall forward forthwith all papers in the case to the
284 clerk of the court designated to hear such appeals. The verdict
285 of the jury shall be unanimous and the court shall enter and
286 record its findings upon the verdict of the jury.286

The appeal shall be heard by the district court or juvenile287
288 court as a trial de novo. All rights and procedures provided

289 in this chapter shall apply at such trial, except to the extent
290 that they are inconsistent with the provisions of sections
291 thirty-nine E to thirty-nine I, inclusive, in which event pro-
292 visions of said sections thirty-nine E to thirty-nine I, inclusive,
293 shall be controlling. The justice presiding at the trial on appeal
294 shall have all the powers and duties of a justice of the juvenile
295 court or a justice of a district court sitting in a juvenile ses-
296 sion under this chapter. No justice shall preside over a trial
297 on appeal in a case in which he presided at the initial trial.
298 The trial on appeal shall be heard in a session set apart from
299 the business of the district court or juvenile court and devoted
300 exclusively to juvenile cases. This shall be known as the
301 juvenile appeals session of the district court or juvenile court
302 and shall have a separate trial list and docket.
303 An appeal shall stay the order, judgment or decree appealed
304 from, but the district court or juvenile court may in its dis-
305 cretion or upon application and hearing consistent with this
306 chapter, otherwise order only if the best interest of the child
307 will be served by immediate execution of the order, judgment
308 or decree.
309 Section 39K. Expenses for services provided families alleged
310 or adjudicated to be in need of services shall be promptly paid
311 by the county in which the court sits upon written certifica-
312 tion thereof by the court. The clerk of court shall collect and
313 immediately transmit to the county treasurer, or, in Suffolk
314 county, to the auditor of Boston, hereinafter included in the
315 term “county treasurer”, together with an attested copy of
316 the court’s order, all bills and vouchers for the costs of any
317 services authorized by the court under the provisions of sec-
318 tions thirty-nine E to thirty-nine I, inclusive. The countv
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319 treasurer shall pay all such bills within thirty days of receipt
320 and shall keep a record of all payments made for said services,
321 including therein the name ofthe child, the name or names
322 and addresses of any public or private organization or persons
323 to whom payment is made. Periodically, according to a sched-
-324 ule established by the treasurer and receiver-general of the
325 commonwealth, the several county treasurers shall requisition
326 funds from the commonwealth to cover such payments made
327 by the counties during the preceding period. The state treas-
-328 urer shall pay said requisitions from such sums as may have
329 been appropriated or are otherwise available therefor, and
330 he may require any documentation that he deems appropriate
331 before making payment. Any state agency, department or
332 secretariat which provides, operates, maintains, supervises
333 or funds a program under which any of the services authorized
334 in sections thirty-nine E to thirty-nine J, inclusive, are avail-
-335 able shall immediately provide such services or release funds
336 to the state treasuer for reimbursement by him to the counties
337 for services provided by others which are within the scope of
338 the services authorized in said sections thirty-nine E to thirty-
-339 nine J, inclusive. The state treasurer shall on or before Decem-
-340 ber first of each year render a written report to the general
341 courd; containing statistics showing the purpose and amounts
342 of expenditures for said services by the various counties for
343 which the commonwealth has made reimbursement, and mak-
-344 ing such recommendations for change in the law as he shall
345 see fit.
346 Section 39L. The department of public welfare is hereby
347 authorized and directed to provide shelter facilities for juvenile
348 runaways, juveniles unable to reside in the family home and
349 other juveniles in need thereof. Such facilities shall be either

|(350 temporary shelter facilities or family foster care homes as
351 defined in section nine of chapter twenty-eight A staffed or
352 supervised by personnel trained in counseling and family af-
-353 fairs and approved by said department, which department
354 shall be in charge of monitoring and regularly evaluating such
355 facilities. Such facilities shall accept children referred by
356 police, by courts, by the department of public welfare, and
357 by other state agencies, which agencies have determined that
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358
359
360
361
362
363
364
365

366

such juveniles are unable to reside in the family home. Such
facilities shall provide transitory services, with the length of
stay for such juvenile within such facility to be determined
by the forwarding agency and by the juvenile.

Cities and towns shall have the option of contracting for,
and maintaining therein, local shelter care centers under the
auspices of the department of public welfare. Such cities and
towns shall be reimbursed by the commonwealth for such ex-
penditures.


