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SENATE No. 2058
[Senate, February 5, 1981 Offered by Senator Daniel J. Foley]

Senate, Feb. 5, 1981.

2 Whereas, There is pending before the General Court a bill
3 printed as Senate No. 1001, entitled “An Act relative to title
4 to tidelands lying within the city of Boston and bordering on
5 or near the waters of the commonwealth”, copies of which are
6 submitted herewith; and

7 Whereas, Senate Bill No. 1001, in section one, if enacted,
8 would, in part, eliminate any implied conditions created by
9 any grant, license, deed, special or general act, or any other

10 instrument by the commonwealth, its political subdivisions,
11 independent agencies or bodies politic or corporate thereof in
12 water or tidelands lying within the city of Boston unless ex-
-13 pressly set forth in the dispositive provisions of such an in-
-14 strument; and

15 Whereas, Section two of said senate bill, if enacted, would
16 in part, establish a procedure for the extinguishment of
17 vestigial rights of the commonwealth in certain tidelands
18 lying within the city of Boston including a delegation to the
19 secretary of the office of environmental affairs of certain
20 powers to release and extinguish said vestigial rights; and

21 Whereas, Said senate bill purports to apply these extinguish-
-22 ment procedures retroactively, as well as prospectively, in its
23 application and purports to apply to all grants, licenses and
24 other instruments by the commonwealth or any of its political
25 subdivisions, independent agencies or bodies politic and cor-
-26 porate thereof or any predecessor of any of them whether
27 effected or created before or after its effective date; and
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1 Ordered, That
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28 Whereas, Grave doubt exists as to the constitutionality of
29 the bill if enacted into law; therefore be it

30 Ordered, That the opinions of the Honorable Justices of the
31 Supreme Judicial Court be required by the Senate upon the
32 following important questions of law:

33 1. Would section one of said senate bill, if enacted, cure
34 title and eliminate any vestigial rights of the commonwealth,
35 whether by way of implied condition, public trust or other-
-36 wise, in and to any and all tidelands or submerged lands 10-37
37 cated within the city of Boston?

38 2. Would section two of said senate bill, if enacted, cure
39 title and eliminate any vestigial rights of the commonwealth,
40 whether by way of implied condition, public trust or other-
-41 wise, in and to any and all tidelands or submerged lands Jo-
-42 cated within the city of Boston lying landward of the 1980
43 Line and

44 a. filled by private or public entities or persons pursuant to
45 general or special legislation containing no express conditions
46 restricting use; or

47 b. filled by private or public upland landowners pursuant
48 to authority contained in the Colonial Ordinance of 1641-1647
49 prior to the effective date of St. 1866, c. 149, requiring the
50 licensing of any such fill; or

51 c. filled pursuant to licenses granted by the Board of Har-
-52 bor Commissioners or its successor agencies pursuant to St.
53 1866, c. 149, as amended and now in law as chapter ninety-one
54 of the General Laws, either where such licenses contain no
55 express language of condition or where there is express lan-
-56 guage of condition; or

57 d. Which have been both continuously filled and privately
58 occupied for a period of twenty years beginning after the
59 effective date of Revised Statutes, Chapter 119, Section 12
60 (effective April 30, 1836) and creating a twenty year statute
61 of limitations affecting real estate interests of the common-
-62 wealth and ending before the effective date of St. 1867, c. 275
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63 (effective May 27, 1867), and purporting to exempt interests
64 of the commonwealth in lands below the line of primitive
65 mean high water from the application of any statute of limita-
-66 tions; or

67 e. filled by the commonwealth or one of its agencies or
68 political subdivisions or bodies politic and corporate pursuant
69 to the provisions of general or special legislation, and there-
-70 after, conveyed to private landowners either for consideration
71 or without consideration?

72 3. Would said bill, if enacted into law, be in contravention
73 of Section one of Article XIV of the Amendments to the Con-
-74 stitution of the United States, or Article X of Part the First
75 of the Constitution of the Commonwealth, guaranteeing due
76 process and equal protection of the laws?

77 4. Would said bill, if enacted into law, be in contravention
78 of Article IV, of Section one, of Chapter one, of Part the
79 second of the Constitution of the Commonwealth, as exceed-
-80 ing the power of the General Court to make all manner of
81 wholesome and reasonable statutes?

82 5. Would said bill, if enacted into law, require a two-thirds
83 vote of both branches of the General Court Article XCVII of
84 the Articles of Amendment of the Constitution of the Com-
-85 monwealth?

86 6. Would the said bill, if enacted into law, be an unlawful
87 delegation of legislative power and responsibility to regulate
88 the public trust over certain tidelands in violation of Article
89 XCVII of the Articles of Amendment, or Article XXX of Part
90 The First of the Constitution of the Commonwealth?
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