
[NEW DRAFT]

Senate, September 21, 1981.

The Committee on Bills in the Third Reading to whom was re-
ferred the bill amending the Massachusetts statute regulating
take-over bids in the acquisition of corporations (Senate, No.
2158), reports recommending that the same be amended by sub-
stituting therefor a New Draft entitled “An Act further regulating
take-over bids in the acquisition of corporations.” (Senate, No.
2294) and that, when so amended, the same will be correctly
drawn.

For the Committee,

ARTHUR J. LEWIS, JR.
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In the Year One Thousand Nine Hundred and Eighty-one.

An Act further regulating take-over bids in the acquisition

OF corporations.

Be it enacted by the Senate and House of Representatives in Genei al
Court assembled, and by the authority of the same, as follows:

1 Section 1. The first paragraph of section lof chapter
2 HOC of the General Laws is hereby amended by striking out
3 the definition of “Take-over bid” and inserting in place there-

4 of the following definition:
5 “Take-over bid,” the acquisition of or offer to acquire,
6 whether by a formal public announcement, by a tender offer
7 or request or invitation for tenders, by the accumulation of
8 stock in the market or the solicitation of particular share-
9 holders, or otherwise any equity security of a target com-

-10 pany if, after acquisition thereof, the offeror and the associ-
-11 ates and affiliates of the offeror would be directly or indirectly
12 the beneficial owners of more than ten per cent of any class
13 of the issued and outstanding equity securities of such target
14 company. In determining whether a person is directly or in-
-15 directly a beneficial owner of equity securities of any class,
16 such person shall be deemed to be the beneficial owner of
17 equity securities of such class which such person has the right
18 to acquire through the exercise of presently exercisable op-

-19 lions, warrants, or rights or through the conversion of pres-
-20 ently convertible securities or otherwise. The equity securi-
-21 ties subject to such options, warrants, rights, or conversion
22 privileges held by a person shall be deemed to be outstanding
23 for the purpose of computing the percentage of outstanding
24 equity securities of the class owned by such person but shall
25 not be deemed to be outstanding for the purpose of comput-
-26 ing the percentage of the class owned by any other person.
27 A take-over bid does not include: (1) A bid made by a
28 dealer for his own account in the ordinary course of his busi-
-29 ness of buying and selling such security in which the dealer



No. 22941981.] SENATE 3

30 does not solicit or arrange for the solicitation of offers to sell
31 shares; (2) An offer to acquire such equity security for con-
-32 sideration consisting primarily of securities covered by a cur-
-33 rent prospectus forming a part of a registration statement
34 which has become effective under the Securities Act of 1933,
35 15 U.S.C. §77a et seq., as amended 1 ; (3) An offer made by
36 an offeror to acquire its own securities or securities of a sub-
-37 sidiary, at least two-thirds of the voting securities of which
38 subsidiary are owned beneficially by the offeror; (4) Any
39 take-over bid to which the target company consents, by action
40 of its board of directors, if such board of directors has rec-
-41 ommended acceptance thereof to shareholders and the terms
42 thereof, including any inducements to officers or directors
43 which are not made available to all shareholders, have been
44 furnished to shareholders; (5) An offer which, if accepted by
45 all offerees, will not result in the offeror having acquired
46 more than two per cent of the same class of equity securities
47 of the issuer within the preceding twelve-month period; or
48 (6) An offer to acquire equity securities of any corporation
49 if the total number of the beneficial owners of all of the
50 classes of the equity securities of such corporation shall be
51 less than twenty-five persons.

1 Section 2. The said first paragraph of said section lof
2 said chapter HOC is hereby further amended by striking out
3 the definition of “Target company” and inserting in place
4 thereof the following definition:
5 “Target company,” a corporation, organized under the laws
6 of or having its principal place of business in the common-
-7 wealth, whose securities are or are to be the subject of a
8 take-over bid.

1 Section 3. Said chapter HOC is hereby further amended
2 by striking out section 2 and inserting in place thereof the
3 following section:
4 Section 2. No offeror shall make a take-over bid unless he
5 announces publicly the terms of the proposed take-over bid;
6 files with the secretary and the target company, on the date
7 of the commencement of the take-over bid, copies of all in-
-8 formation required by section four; and pays the secretary a
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9 filing fee of one thousand dollars to defray the costs of any
10 investigation the secretary may make in connection there-
-11 with.
12 Within five days following such filing, or after a request
13 made by the target company or an offeree within said five
14 days, the secretary may order a hearing within ten days fol-
-15 lowing such filing if he determines it necessary or appropri-
-16 ate for the protection of offerees in the commonwealth. If
17 no such hearing is ordered within said ten days or a hearing
18 is so ordered within such time and after hearing the secre-
-19 tary adjudicates that the take-over bid is not in violation of
20 this chapter and that effective provision is made for fair and
21 full disclosure to offerees of all information material to a de-
-22 cision to accept or reject the offer, the take-over bid may be
23 made. If the secretary finds that the take-over bid would
24 comply with provisions of this chapter if amended in certain
25 respects, the take-over bid will be deemed to be in compliance
26 with this chapter only if so amended.

1 Section 4. Section 4of said chapter HOC is hereby amend-
-2 ed by adding the following paragraph: -
3 In connection with any take-over bid which is subject to
4 federal law, the secretary may permit any offeror to file any
5 document, schedule or statement required to be filed with the
6 appropriate federal agency in lieu of the information required
7 by this section, with such additions or modifications as the
8 secretary may prescribe.
1 Section 5. Said chapter HOC is hereby further amended
2 by striking out section 5 and inserting in place thereof the
3 following section:
4 Section 5. Copies of all advertisements, circulars, letters
5 or other solicitation materials published by the offeror or the
6 target company on or after the date that the take-over bid
7 may be made in accordance with section two shall be filed
8 with the secretary and delivered by the target company, or
9 the offeror, as the case may be, to the other of them on the

10 date that the same are first published or used or sent to of-
-11 feree.

1 Section 6. Said chapter HOC is hereby further amended
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2 by striking out section 6 and inserting in place thereof the
3 following section:

4 Section 6. Any hearing pursuant to this section shall be
5 commenced within twenty days of the date a filing is made
6 pursuant to section two. Adjudications made pursuant to this
7 section shall be made within forty-five days after such filing
8 and pursuant to section four hundred and twelve of chapter
9 one hundred and ten A. Upon filing an application with the

10 secretary for a hearing under this section, the target com-
il pany shall pay to the secretary a fee of two hundred fifty
12 dollars, and shall deposit with the secretary such sum, not
13 exceeding seven hundred fifty dollars, as the secretary may
14 require to defray the costs of any such hearing and any in-
-15 vestigation which the secretary may make in connection
16 therewith. If, after hearing, the secretary finds that the take-
-17 over bid is in violation of this chapter or that effective pro-
-18 vision is not made for fair and full disclosure to offerees of all
19 information material to a decision to accept or reject the of-
-20 fer, he shall so adjudicate. If he finds that the take-over bid
21 would comply with this chapter if amended in certain respects,
22 he shall so adjudicate. If he finds that the take-over bid is
23 not in violation of this chapter and that effective provision
24 is made for fair and full disclosure to offerees of all informa-
-25 tion material to a decision to accept or reject the offer, he
26 shall so adjudicate.

1 Section 7. Said chapter HOC is hereby further amended
2 by striking out section 7 and inserting in place thereof the
3 following section:

4 Section 7. It is unlawful for any offeror or target company
5 or any affiliate or associate of an offeror or target company or
6 any broker-dealer acting in behalf of an offeror or target
7 company to make any untrue statement of a material fact or
8 to conceal any material fact in order to make the statements
9 misleading, or to engage in any fraudulent, evasive, deceptive,

10 manipulative or grossly unfair practices in connection with a
11 take-over bid.

12 No take-over bid shall be made unless it is made under the
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13 provisions of this chapter, and no offeror shall make a take-
-14 over bid which is not made to all holders residing in the com-

-15 monwealth of the equity security that is the subject of such
16 take-over bid, or which is not made to such holders on the
17 same terms as such take-over bid is made to holders of such
18 equity security not residing within the commonwealth. If a
19 take-over bid is made for less than all the outstanding equity
20 securities of any class and if the number of securities de-
-21 posited pursuant thereto is greater than the number the of-
-22 feror has agreed to accept, the offeror shall take up and pay
23 for the securities pro-rata, disregarding fractions, according
24 to the number of securities deposited by each offeree. If the
25 terms of a take-over bid are changed before its expiration by
26 increasing the consideration offered to offerees, the offeror
27 shall pay the increased consideration for all equity securities
28 taken up, whether the same are deposited or taken up before
29 or after the change in the terms of the take-overbid.
30 No offeror shall make a take-over bid which does not re-
-31 main open for at least fifteen days after it is deemed to be in
32 compliance with this chapter with the right to extend such
33 period; purchase any shares pursuant to a take-over bid prior
34 to the expiration of such fifteen day period; offer to pay an
35 offeree a fee, commission or any other consideration not of-
-36 fered to all offerees; or publish or use in connection with the
37 offer any false statement of a material fact or conceal a ma-
-38 terial fact in order to make the statement misleading.

1 Section 8. Section 9of said chapter HOC is hereby amend-
-2 ed by striking out subsection (e) and inserting in place there-

of (he following subsection:
4 (e) Whenever it appears to the secretary that any person
5 has engaged or is about to engage in any act or practice con-
-6 stituting a violation of this chapter, or any rule or order here-
-7 under, (1) he may issue and cause to be served upon any
8 person violating any of the provisions of this chapter, an or-
-9 der requiring the person guilty thereof to cease and desist

10 therefrom: and (2) he may bring an action in the superior
11 court of the appropriate county to enjoin the acts or prac-
-12 ticcs and to enforce compliance with this chapter, or any rule
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13 or order hereunder, or he may refer the matter to the at-
-14 torney general or the district attorney of the appropriate
15 county.

1 Section 9. Said section 9of said chapter HOC is hereby
2 further amended by adding the following subsections:
3 (/) Whenever any person has engaged or is about to en-
-4 gage in any act or practice constituting a violation of this
5 chapter or any rule or order hereunder, the offeror, target
6 company or any offeree may bring an action in the superior
7 court of the appropriate county to enjoin that person from
8 continuing or doing any act in violation of this chapter.
9 (p) Upon an appropriate showing in any action brought

10 under subsections (e) or (/) of this section, the court may
11 grant a permanent or temporary injunction or restraining or-
-12 der and may order rescission of any sales or purchases of se-
-13 curities determined to be unlawful under this chapter, or any
14 rule or order hereunder.

1 Section 10. Said chapter HOC is hereby further amended
2 by striking out section 10 and inserting in place thereof the
3 following section:
4 Section 10. (a) The secretary may, pursuant to section
5 four hundred and twelve of chapter one hundred and ten A
6 prescribe reasonable rules and regulations or issue orders with
7 respect to particular situations;
8 (1) Defining any terms used in this chapter including
9 fraudulent, evasive, deceptive, manipulative or grossly unfair

10 practices in connection with take-over bids.
11 (2) Exempting from this chapter take-over bids not made
12 for the purpose of, and not having the effect of, changing or
13 influencing the control of a target company.
14 (3) Modifying the time periods or other requirements of
15 this chapter if he deems it necessary or appropriate to harm-
-16 onize the operation of this chapter with any federal or state
17 statute regulating take-overbids.
18 (4) Covering such other matters as are necessary to give
19 effect to this chapter.
20 (5) Waiving jurisdiction over a take-over bid if he de-
-21 termines that: (i) the take-over bid is subect to the jurisdic-
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22 tion of another state having a statute or regulation similar in
23 purpose and effect to this chapter; (ii) information similar to
24 that specified in section four is required to be filed with the
25 administrator of such other state; (iii) such other state has a
26 greater interest in regulating the take-over bid than the com-
-27 monvvealth, and (iv) the purpose of this chapter will be ac-
-28 complished and the public interest will be better served by
29 such waiver.
30 (b) The secretary may delegate to the director of securi-
-31 ties the authority to perform any duty and exercise any pow-
-32 er assigned to the secretary under the provisions of this chap-
-33 ter.


