
EXECUTIVE OFFICE OF TRANSPORTATION AND CONSTRUCTION
DEPARTMENT OF PUBLIC WORKS

OFFICE OF THE COMMISSIONER

100 NASHUA STREET
BOSTON, MASS. 02114, NOVEMBER 2, 1983

The Honorable Michael Joseph Connolly, Secretary of the Commonwealth
State House, Boston, Massachusetts 02133

Dear Mr. Secretary: In accordance with the provisions of Section
Thirty-Three of Chapter Thirty of the General Laws I submit herewith
twenty-oneLegislative recommendations of the Department of Public
Works for 1984.

Respectfully submitted,

ROBERT T. TIERNEY,
Commissioner
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I. AN ACT RELATIVE TO THE COST OF CERTAIN IMPROVEMENTS ADJACENT
TO STATE HIGHWAYS.

Chapter 477 of the Legislative Acts of 1980 authorized the Depart-
ment to accept from builders of large commercial or residential devel-
opments adjacent to State Highway seventy-five percent of the cost of
any needed traffic devices, e.g. signals, signs.

The Law did not specify the method by which the cost would be
accepted from the developer.

This ammendment adds a clause at the end of Chapter 477 to
provide for the mechanics of accepting this cost.

2. AN ACT TO INCLUDE “OBEDIENCE TO TRAFFIC CONTROL SIGNALS” AS

LAW OF THE ROAD.

The Bureau of Traffic Operations proposes to insert “Obedience to
Traffic Control Signals” as part of Statute Law.

Approximately 160 municipalities have such regulations some of
which are twenty-five years old or older and thus do not conform to
present standards.

The second paragraph of Chapter 89 Section 8 as added by Chapter
372, I .egislative Acts of 1981 and amended by Chapter 221 of the Acts
of 1982allowing turning on a red signal should be rescinded in its entirety
entirety. The reason for this is that its provisions are incorporated in
the proposed Statute in Section 3(c).

LEGISLA TIVE RECOMMENDA T/ONS OF THE
DEPARTMENT OF PUBLIC WORKS.

AN ACT RELATIVE TO THE PENALTY FOR THE ILLEGAL USE OF THE
SO-CALLED “BREAKDOWN LANE” AS A TRAVEL LANE.

Existing Chapter 89, Section 5, PENALTIES, provides a twenty
($20,00) dollar penalty for violation of the prior Sections I through 4C.

Section 4B prohibits driving in the right lane when it has been
constructed or designated for purposes other than ordinary travel.

T his is commonly referred to “breakdown lane”.
I he Bureau of Traffic Operations Accident Records have shown

that severe accidents have occurred in illegal use ol this lane. Accord-
ingly, it is recommended that legislation be introduced to increase the

penalty for this action
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4. AN ACT VESTING TITLE IN EARTHEN WORKS WHICH REPLACE A
REMOVED RAILROAD BRIDGE IN THE LOCAL PUBLIC AGENCY WHICH
CONTROLS THE PUBLIC WAY AT THE APPROACHES TO THE REMOVED
BRIDGE.

The need for passage of this bill is twofold. The first reason being
curative. The amendment found in Chapter 944 of the Acts of 1977 did
not restore the phrase “such bridge shall be state highways” which was
added by Chapter 387 of the Acts of 1975. The second reason is that the
local public agency should succeed to what is essentially a local public
way in the event that a railroad no longer requires a bridge to be
maintained by the department. Once a bridge is removed and replaced
by suitable earthen work, the department has completed the task which
was mandated by the legislation. Local authorities should, therefore,
resume control of the local public way.

5. AN ACT FURTHER TO REGULATE THE TIME WITHIN WHICH TO FILE A
PETITION FOR AN ASSESSMENT OF DAMAGES.

This proposed bill seeks to reduce the statute of limitations for the
filing of petitions by former landowners whose real property was taken
by eminent domain from three years to one year. The provisions of
Chapter 248 of the Acts of 1982, extended the statute of limitations
from two years to three years.

The increase of time for petitioning from two to three years will
result in longer time delay to close out completed projects within the
Department, particularly with reference to Federal reimbursement.

The Federal Highway Administration in a January 1983 report
entitled “Summary Report Settlements and Awards Phase Review”
recommends that the State take appropriate action to reduce the
period of time in which a petition may be filed. FH WA “suggests that
six months is adequate for a property owner to decide that a petition is
necessary. At any rate, a period longer than a year, including the
previous two years, is not considered in the public interest and is
unreasonable.”

In view of the FHWA recommendation the Department feels it to be
prudent to reduce the statute of limitations to a one year time period
rather than three years as enacted by chapter 248 of the Acts of 1982.



HOUSE No. 209 [January4

6. AN ACT TO ALLOW AMENDMENT OF AN AWARD OF DAMAGES AFTER
PAYMENT.

This proposed bill has been submitted to cure inequitable events
which now require that whenever the Department or any other taking
agency desires to change the value of damages for good reason, the
payment cannot be made; the landowner is required to file a petition
for the assessment of damages for any change in the award of damages.

AN ACT RELATIVE TO EXTRA WORK OR MATERIALS, ORDER AND
CLAIMS IN PUBLIC CONTRACTS.

This bill would permit District Highway Engineers to approve extra
work orders up to $25,000 instead of the previous authorized $5,000
limit.

These extra work orders are often of an emergency nature and if they
are not implemented immediately, often times they result in delays of
work in progress and increased expense to the Commonwealth.

The last time an increase in extra work orders was allowed was in
1967. Chapter 509 of the Acts of 1967 increased the amount from

$ 1,000 to $5,000. Since then with inflation in the construction industry
inflating the cost of materials, this figure has been found to be
inadequate.

The following is a tabulation of EWO’s processed during fiscal years
1976 through 1982.

Under $5,000 $5,000 to 10,000 Over $lO,OOO
Year No. Amount No. Amount No. Amount
1976 362 $546,351 44 $293,034 72 $2,510,923

(16%) (Ave. $56,000) (75%)
1977 193 $379,257 43 $320,070 61 $2,007,314

(15%) (Ave. $7,440) (74%)
(11%)

1978 120 $283,747 27 $199,645 43 $1,250,234
(17%) (Ave. $7,400) (72%)

(11%)
1979 203 $382,900 41 $320,400 48 $1,904,100

(15%) (Ave. $7,800) (73%)
(12%)
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1980 150 $305,629 34 $252,072 44 $1,402,183
(16%) (Ave. $7,410) (71%)

(13%)
1981 208 $467,107 33 $227,381 81 $5,881,945

(7.1%) (3.4%) (89.4%)
1982 186 $386,920 32 $241,901 33 $ ,881,945

(6.2%) (3.9%) (8.1%)
Over 525,000

27 $5,087,493 (81.8%)

The Department is asking thatextra work orders, approximately 60
to 70 each year, in the $5,000-25,000 range, be approved by District
Highway Engineers the same as presently under law for EWO’s under
$5,000.

This is in the base interest of the Department inasmuch as these
EWO’s are usually of an emergency nature requiring immediate deci-
sion or otherwise the EWO may delay the work in progress while
awaiting approval through the normal procedure.

As can be seen from theabove table, the largest dollar value of extra
work orders (71%-90%) of the TOTAL DOLLAR VALUE PRO-
CESSED) will still be processed with commission concurrence before
any work can be done. It is only for the additional 60 to 70 EWO’s
under $25,000 that this bill will affect (12%+) of the total dollar value
processed.

The EH WA report on construction costs for the first quarter of 1980
shows costs have risen to 336.9% of the 1967 average (see attachment).
Amending Section 20A of the General Laws to $25,000 would be
realistic with the intent of the amendment in 1976 when this law was
updated from $l,OOO to $5,000 under Chapter 509.

The purpose of this bill is to expedite work that is of an emergency
nature that now is delayed because of required commission concur-
rence of extra work orders over $5,000.

.<*

If 8. AN ACT TO FURTHER REGULATE THE EXPENDITURE OF FUNDS FOR THE

REPAIR OF MOTOR VEHICLES.

Under the present Section 36A, when a truck requires repairs in
excess of $6OO, there is a time delay of several weeks to obtain the
written approval from the Commissioner ofAdministration & Finance
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in order to have the repairs made. This in turn delays the work detail to
which the vehicle is assigned. At present day prices, both for replace-
ment parts and wages for mechanics, very few repairs can be imme-
diately performed on the trucks under present allowable limit.

This proposed amendment places upper limits on repair costs of
state owned vehicles when serviced in a garage or shop other than one
maintained and operated by a state agency or department. These limits
are $5OO for a motor vehicle whose purchase price was $6,000 or less,
and a $950 limit for repairs on a motor vehicle whose purchase pric
was over $6,000.

Attached are five cases where the repair price of the motor vehicle
was in excess of the limit set by Chapter 30, Section 36A of the
Massachusetts General Laws. Since the rates were increased in 1976,
the inflation rate has reached double digit figures each year. The
proposed increase would compensate for the inflation rate and place
the “real and actual” dollar value at the 1976 level.

9. AN ACT RELATIVE TO DEPARTMENT OF PUBLIC WORKS TRAVEL TRASH

CONTRACTS.

Due to the present language of Chapter 1598, Section 13, the
Department of Public Works was unable to award a travel trash
pickup contract to the lowest eligible and responsible bidder. This
quirk in the Massachusetts General Laws was vividly demonstrated
during the process of awarding travel trash contract TD-61-3 in Dis-
trict Six.

Bids were opened and the apparent low bidder, Nunes Container
Service, was recommended for award of the contract. However, the
second bidder, L. W. Fontaine Trucking Inc., wrote to the Department
of Public Works protesting the award of the contract.

In an opinion dated July 24, 1980, the Department’s Acting Hear-
ings examiner stated:

“As indicated in your July 22, 1980 memo, L.W. Fontaine is protest-
ing the award of the above-captioned contracts to Nunes A-l Con
tainer Service of Seekonk.

Review of the contract shows that 45% of the barrels or trash
containers to be emptied are in Seekonk and 55% are in Swansea.
Sections 7.01 to 7.03 of the Standard Specifications place a burden on

the bidder/contractor to comply with all applicable laws and regula-
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tions and to procure all permits and licenses necessary and incidental
to the due and lawful prosecution of the contract work.

Under Chapter 1598, Sections 3 and 4, the Massachusetts Depart-
ment of Public Utilities regulates common carrier certificates of need
and contract carrier permits. A check with D.P.U. records shows that
the low bidder has rates on file and authorization from the D.P.U. to
pickup and haul rubbish in Seekonk and Attleboro but no authorization
to haul in Swansea. The only exceptions to Chapter 1598, Sections 3
and 4 are contained in Section 18. None of these exemptions apply to
the instant case. Thus, in order for Nunes to legally perform the work
under this contract he will either have to obtain a certificate of need
permit for Swansea or sublet the work to someone who does have
rights to operate in Swansea. (This latter option may be foreclosed
since the Swansea portion of the work appears to be more than 50% of
the contract work. Thus, subletting this work would violate Section
8.01 of the Standard Specifications.)

The two final points can be made. First, if Nunes cannot legally
qualify to begin work within the number of normally established days
after award he technically would not be considered an eligible bidder.
Second, the Department ought to file a bill so as to have itself exemp-
ted from the requirements of Chapter 1598 by amending Section 13
which presently exempts motor vehicles under a contract with a city or
town in the transportation of garbage or refuse to read ‘motor vehicles
under a contract with the Commonwealth or a city or town etc. .

Passage of this exemption would increase competition and the
number of bidders on the Department’s travel trash contracts. The bill
requires no cost, no capital outlay, no federal funds, no sketches or
plans, and no advertising date. No revenue would accrue from this bill
but it might result in lower prices for the Department’s travel trash
pickup contracts. It is not related to any previously filed proposal.
Those opposed to the bill might be the presently certified or permitted
trash carriers who could seek to avoid further competition in this area.

The Maintenance Division strongly supports these statements con-
cerning this proposed legislation.

10. AN ACT APPOINTING THE COMMISSIONER OF PUBLIC WORKS TO THE

PESTICIDE BOARD.

The Department of Public Works uses pesticides and herbicides
which have effects on drainage systems, roadside growth and trees. The
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uses and applications of herbicides and pesticides are statewide. This is
due to the extensive and ecologically varied area the Department of
Public Works is responsible for under statutory directive. It is only
logical that the Commissioner of the Department of Public Works
have active input on the Pesticide Board. This can best be facilitated by
inclusion on the Pesticide Board.

11. AN ACT AUTHORIZING THE DEPARTMENT OF PUBLIC WORKS TO TAKE
RELOCATION OF THE FACILITIES OF A PUBLIC UTILITY COMPANY IN
BEHALF OF SUCH COMPANY.

The present wording in Section 7G, Chapter 81 of the General Laws
authorizes the Department to take replacement land for the benefit of a
public utility company whenever their facilities are required to be
relocated for the construction of a state highway and that after the
taking of the replacement land for the utility facilities the department
shall “convey the same to such company.” The fact that the Depart-
ment “conveys” after a taking requires another instrument (a deed) to
be prepared to effectuate the transfer of this replacement land from
the Department to the public utility company.

This proposed legislation requesting that the Department be author-
ized to “take in behalf’such company, will automatically transfer the
title to the replacement land in the public utility company upon the
filing of the Order ofTaking in the appropriate Registry of Deeds, but
that the control over such land shall not vest in the public utility
company until such time as the work for which the land or rights in
land have been completed by the Department.

At this time the provisions ofSection 7A, Chapter 81 of the General
Laws permits the Department to do the same thing (take “in behalf of)
a city or town and that the control shall not vest until the work is
completed by the Department.

This proposed bill attempts to do the same thing for replacement
land for the facilities taken from a public utility company, thereby
lessening the administrative work needed to accomplish this purpose.

Present provisions of Chapter 81 of the Massachusetts General
Laws permit the Department to take land “in behalf of a city or town
whenever a highway project is scheduled within thatcity or town. This
allows the title ownership of such land to vest immediately in the city or
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town and leaves the control over that land within the Department of
Public Works until the construction of the project is completed.

It has come to the attention of the Department that upon occasion,
perhaps once or twice per year, that the physical relocation of utility
company facilities are made necessary in Department highway con-
struction projects. Thus, ifthe Department could take such replacment
land for the relocation of the utility company facilities “in behalf of the
utility company” it would speed up the administrative handling of
hese projects and like in the “city or town”, and “county” owned

lands would avoid the need for the preparation of additional legal
documents needed to transfer the ownership upon the completion of
the construction project.

The costs will amount to approximately $1,000.00 per year

12. AN ACT AUTHORIZING THE DEPARTMENT OF PUBLIC WORKS TO LAY
OUT OR ALTER WAYS IN BEHALF OF A COUNTY.

This Bill has become necessary because the Department is presently
in the process of up-grading, repairing, reconstructing and altering
many highways which were originallyconstructed by the several coun-
ties. In order to assure that the continued jurisdiction and responsibil-
ity for the care, control and maintenance of these highways remains
with the county commissioners who are primarily responsible for
county ways under Chapter 82 of the General Laws, the provisions of
Section 29A, Chapter 81 of the Massachusetts General Laws must be
amended to permit the Department to take land and rights in land “in
behalf of the county” in which the land lies, with the approval of the
county commissioners.

At present, Section 29A permits the Department to take land and
rights in land only “in behalf of the city or town in which the land lies”.

This proposed Bill will broaden the scope of Section 29A to allow
the Department to include takings in behalf of the county.

13. AN ACT AUTHORIZING THE DEPARTMENT OF PUBLIC WORKS TO
ACQUIRE CERTAIN PUBLIC LANDS IN THE TOWN OF WALPOLE FOR

HIGHWAY PURPOSES.

The Department is in the process of reconstructing Route 1 in the
Town of Walpole. The Town of Walpole presently owns the subject
land and it is dedicated for conservation purposes.

The Department requires these five parcels for the reconstruction of
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Route I and for slope and permanent drainage easement purposes. A
copy of the plan showing the specific parcels needed by the Depart-
ment is attached hereto.

Advertising for the reconstruction of Route 1 in the Town of Wal-
pole at these locations cannot be done until passage of this legislation.

14. AN ACT AUTHORIZING THE DEPARTMENT OF PUBLIC WORKS TO

ACQUIRE LAND IN THE TOWN OF HINGHAM FOR HIGHWAY PURPOSES.

This proposed legislation was made necessary to correct a severe
traffic hazard existing on George Washington Boulevard at Muzzi’s
Corner.

This proposed legislation does not change any existing statute.
There is no continuing annual cost nor any capital outlay involved in

this legislation.
Federal funds totalling 75% will participate in the project cost, with

no federal reimbursement for any maintenance costs.

15. AN ACT AUTHORIZING THE METROPOLITAN DISTRICT COMMISSION TO

TRANSFER THE CARE, CUSTODY AND CONTROL OF CERTAIN PARCELS
OF LAND IN THE CITY OF CAMBRIDGE TO THE DEPARTMENT OF

PUBLIC WORKS.

The purpose of this bill is to provide authorization for land takings
by the Department of Public Works in conjunction with the recon-
struction of State Route 2 and Alewife Brook Parkway in the City of
Cambridge.

16. AN ACT AUTHORIZING THE METROPOLITAN DISTRICT COMMISSION TO

TRANSFER THE CARE, CUSTODY AND CONTROL OF CERTAIN PARCELS

OF LAND IN THE TOWN OF ARLINGTON TO THE DEPARTMENT OF

PUBLIC WORKS.

fhe purpose of (his bill is to provide authorization for land takings
by the Department of Public Works in conjunction with the recon
struction of stale Route 2 and Alewife Brook Parkway in the Townot
Ai lington.
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17. AN ACT AUTHORIZING THE DEPARTMENT OF PUBLIC WORKS TO

ACQUIRE CERTAIN PARCELS OF LAND IN THE CITY OF CAMBRIDGE IN

BEHALF OF THE METROPOLITAN DISTRICT COMMISSION FOR HIGH-

WAY PURPOSES.

In order for the City of Cambridge to construct its East Cambridge
Roadway Improvement Project of the Cambridge Community Devel-
opment, Urban Systems Contract No. 88-80, and to upgrade, widen and
reconstruct portions of Monsignor O’Brien Highway, Cambridge
Parkway, Commercial Avenue, Cambridge Street, Charles River Dam
Road and CharlestownAvenue in Lechmere Triangle, so-called, it will
be necessary for construction to include portions of this project under
the care, control and custody of the Metropolitan District Commis-
sion. Also, in order to secure federal participation for this project
through the U.S. Department of Transportation, Federal Highway
Administration, the Massachusetts Department of Public Works
needs to be involved as the State Highway Department recognized by
the Federal Highway Administration.

Further, to comply with the Metropolitan District Commission
approval of the project and its desire that the roadways continue under
the control ofthe MDC, as set forth in a letterto City Manager, James
L. Sullivan from then Commissioner Guy A. Carbone, dated Febru-
ary 26, 1980, copy attached, it was necessary that legislative approval
be secured in order to take needed land “in behalf of” the Metropolitan
District Commission.

Presently the provisions of Section 7A, Chapter 81 of the Mass.
General Laws, authorizes the Department of Public Works to acquire
“in behalf of” a city or town, in connection with the laying out,
alteration orreconstruction of a state highway. The effect of taking “in
behalf of’ will pass the title to the lands acquired immediately to the
city or town upon the recording of the order of taking, but will leave the
control in the Department of Public Works until the work for which
the land rights in land have been acquired has been completed.

By the wording in H 1265, the Department seeks to acquire the
needed lands for the subject project “in behalf of” the MDC so that the
same result will obtain. That is, that the title to any landsacquired will
pass immediately to the MDC upon the recording of the order of
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taking, but the control over the lands will be in the Department of
Pubic Works until the work has been completed. This provision will
satisfy the requirements of the Federal Highway Administration and
will permit federal participation in this project.

Also attached hereto are a letter dated January 27, 1978 from
Department Commissioner John J. Carroll to James L. Sullivan, City
Manager indicating approval of the project by the Department and a
letter dated November 2, 1981 from Robert W. Healy, Acting City
Manager to Justin Radio, Department Chief Engineer, indicating
support of H 1265.

18. AN ACT FURTHER AMENDING THE PRESCRIPTIVE RIGHTS OF ADJOINING
LAND OWNERS.

Chapter 81 of Section 22 of the General Laws provides that no
length of possession or occupancy of land within the limits of a state
highway shall give any person any right of title to such lands. It further
provides that the owner of any encroaching objects shall remove the
objects upon notice and that the department could remove the objects
and place them on adjoining land if the owner fails to remove said
objects. Typical examples of encroaching objects are fences and signs.

The proposed legislation provides for a method of removal and
disposal of these objects by the department in the event the ownerdoes
not comply with notice to remove said objects. It further provides a
method of removal and disposal if the object is owned by a person
other than the owner of the adjoining and. At present the department
lacks statutory authority to affect the removal of these objects.

19. AN ACT RELATIVE TO PUBLIC WORKS ECONOMIC DEVELOPMENT
PROJECTS

The Public Works Economic Development Program was created
through Chapter732 of the Acts of 1981 and Chapter 335 of the Acts of
1982. The program is designed to provide funding for the design and

construction of roads, roadways and any other related public work,
facilities deemed necessary for economic development by the secretary
of transportation.

Chapter 19 of the Acts of 1983 made it possible for the Department
of Public Works to make funds available to the municipality upon
execution of an appropriate grant or contractural agreement. The
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proposed legislation clarifies for what purposes of interest earned on
funds received by municipalities through this program can be expend-
ed.

20. AN ACT TO HAVE THE PUBLIC ATTORNEY APPEAR FOR THE PUBLIC

EMPLOYEE IN A CIVIL SUIT WHENEVER SUCH SUIT SHOULD BE
AGAINST THE PUBLIC EMPLOYER.

The Massachusetts Torts Claims Act, Chapter 258 of the General
\ ,aws, immunizes the employee from tort liability for torts covered by
the Act. Chapter 258, Section 2, of the General Laws, provides as
follows:

“The remedies provided by this chapter shall be exclusive of any
other civil action or proceeding by reason of the same subject matter
against the public employer or, the public employee or his estate whose
negligent or wrongful act or omission gave rise to such claim, and no
such public employee or the estate of such public employee shall be
liable for any injury or loss of property or personal injury or death
caused by his negligent or wrongful act or omission while acting within
the scope of his office or employment . .

.”

However, employees are still being sued for tort claims which are
covered by the Act. The public attorney will not appear on behalf of the
employee in order to have the public employer substituted orto dismiss
the case because the public attorney represents only the public
employer in suits brought under the act. Thus, at present, the employee
has to bear the expense of hiring his own attorney and appearing in
court in order to dismiss the suit which should have been brought
initially against the public employer.

This proposed legislation would relieve the employees of that
expense and burden and is entirely consistent with and aids in the
implementation of the Act’s intent of immunizing the public employee.

21. ANACT AUTHORIZING THE METROPOLITAN DISTRICT COMMISSION TO
;. TRANSFER THE CARE, CUSTODY AND CONTROL OF CERTAIN PARCELS

OF LAND IN THE TOWN OF NORTHBOROUGH TO THE DEPARTMENT OF
PUBLIC WORKS.

The proposed diversions of public land for highway purposes are
located at the crossing of theaqueduct and Whitney Street in Northbo-
rough. The aqueduct runs from Wachusett Reservoir, five miles to the



HOUSE - No. 209 [January 1984]14

*

northwest, to the Sudbury Reservoir, seven miles to the southeast. The
two parcels are composed of about 1560 square feet on the northerly
side of the road and 3150 square feet on the southerly side of the road
and will provide a uniform width ofright-of-way along Whitney Street
for an adjacent railroad overpass reconstruction project.






