
No. 875HOUSE
By Mr. Constantino of Clinton, petition of William Constantino,

Jr., for legislation to provide for proper care and treatment for handi-
capped children. Human Services and Elderly Affairs.

In the Year One Thousand Nine Hundred and Eighty-hour

An Act to provide for proper care and treatment for handi-
capped CHILDREN AND TO PROVIDE FOR THE INTERVENTION OF OTH-
ERS ON THE BEHALF OF HANDICAPPED CHILDREN IN CERTAIN CIRCUM-

STANCES AND TO PROVIDE FOR JUDICIAL PROCEDURES RELATIVE
THERETO.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 Chapter 119 of the General Laws is hereby amended by inserting
2 after Section 24 the following Section;
3 Section 24a. (a) Any natural or corporate person or organiza-
-4 tion alleging on information or belief that there is a possibility that
5 a person or health care facility responsible for a child’s welfare may
6 not be providing or may be refusing to provide or has been
7 requested not to provide nutritional sustenance necessary to sus-
-8 tain life, or treatment provided to other similarly situated children
9 with or without disabilities that is necessary to correct or amelio-

-10 rate a life-threatening medical problem or to avoid further increase
11 in disability, to a child born with or who subsequently develops a
12 disability, shall have standing to institute an action for an injunc-
-13 tion or Temporary Restraining Order, with or without notice,
14 prohibiting the withholding of such sustenance or treatment and, if
15 he or she or it prevails, shall recover actual reasonable attorney’s
16 fees from the persons and health care facility responsible for failure
17 to provide the required nutritional sustenance or treatment.
18 Neither the person instituting such an action nor any intervenor
19 shall be liable for court costs or attorney’s fees. Any person who in
20 good faith institutes or cooperates in such an action shall have
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21 immunity from any liability, civil or criminal, which might other-
-22 wise attach to making the allegations made in the action or to
23 obtaining and revealing the information which is the basis for the
24 allegations. For the purpose of any proceedings, civil or criminal,
25 the good faith of any such persons shall be rebuttably presumed,
26 and if such persons prevail in any proceedings brought against
27 them based upon a claim of their lack of good faith, they shall
28 recover actual reasonable attorney’s fees for those proceedings
29 from those who brought the proceedings.
30 (b) To institute such an action, the person or organization shall
3 I file a petition in court with jurisdiction over the child, a parent or
32 guardian of the child, or the health care facility when (1) states that
33 he, she or it has received information thatraises the possibility that
34 a person or health care facility responsible for a child’s welfare may
35 not be providing or may be refusing to provide or has been
36 requested not to provide either (i) nutritional sustenance necessary
37 to sustain life or (ii) treatment provided to other similarly situated
38 children with or without disabilities that is necessary to correct or
39 ameliorate a life-threatening medical problem or to avoid further
40 increase in disability, or both, to a child born with or who subse-
-41 qucntly develops a disability;
42 (2) specifically identifies the person or health care facility, who
43 or which shall thereafter be deemed the primary respondent; (3)
44 identifies to the best of the petitioner’s ability the child from whom
45 nutritional sustenance or treatment is possible being withheld, or.
46 if this is not possible, provides information about the situation
47 reasonably sufficient to enable the person or health care facility
48 responsible for the child’s welfare to determine which child is the
49 subject of the petition; (4) identifies the child’s parents or
50 guardian(s), if the petitioner is aware of their identity, who shall
51 thereafter be deemed the secondary respondents and (5) seeks
52 appointment of the petitioner, or of some other named individual,
53 as guardian ad litem for the child or a class of similarly situated
54 children.
55 (c) Upon the filing of any such petition, an employee ot the

56 court in which it is filed shall immediately notily the specified
57 primary respondent or respondents of the contents ot the petition
58 by telephone or in person, and shall require the primary respondent
59 immediately to provide the name of the child and ot the child s

60 parents or guardian(s), if unknown to the petitioner. The court
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61 shall take steps to assure that the secondary respondents and the
62 child (unless the circumstances are such that there could be no
63 dispute that the child could not understand the communication)
64 are promptly informed of the filing of the petition and of its
65 contents. Unless the court determines that there is collusion
66 between the applicant for status as a guardian ad litem and the
67 primary or secondary respondents, the court shall thereupon grant
68 the petition for appointment as guardian ad litem for the child. The
69 court may revoke such an appointment at any time, after notice
70 and hearing, upon its own motion or upon the motion of an
71 intervenor, for collusion or lack of prosecution. Intervention as of
72 right shall be granted to any organization which can demonstrate
73 (1) that it has a position of service or public policy advocacy with
74 regard to the handicapped or (2) that it has a direct liberty or
75 property interest in the outcome of the suit.
76 (d) (1) The guardian ad litem shall have power to inspect and
77 subpoena the medical records of the child and to designate physi-
-78 cians and other health care professionals to conduct a medical
79 examination of the child.
80 (2) No person who has knowledge, by virtue of her or his
81 position as guardian ad litem or because she or he received infor-
-82 mation from or under the auspices of a guardian ad litem of the
83 identity of the child or a parent or guardian of the child or of the
84 contents of the medical records of the child shall disclose such
85 knowledge, or any report or record thereof except:
86 (i) such knowledge may be disclosed to other persons whose
87 assistance the guardian ad litem and theattorneys for the guardian
88 ad litem reasonably require to investigate the situation, assess the
89 medical condition and needs of the child, and prepare for and
90 conduct proceedings before the court; provided, however, that an
91 attorney for the guardian ad litem (or, if the guardian ad litem is an
92 attorney, the guardian ad litem) shall ensure that each such person
93 is warned of the duty of nondisclosure imposed by this paragraph,
94 and that within a reasonable time after the disclosure is made an
95 attorney for the guardian ad litem shall file with the court a written
96 notice containing the name and address of each person to whom
97 disclosure was madeand briefly describing the basis for the conclu-
-98 sion that the disclosure was necessary;
99 (3) In the course of any proceeding before a court, or before an
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*

agency, departmentof government, or official board authorized to
regulate, license or otherwise supervise health care professionals,
the court or presiding officer shall take such action as is necessary
to insure that such information, or record or report of such infor-
mation, is not made public except as provided in paragraph (i) of
this section.
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(e) At the time of filing the petition, the applicant for appoint-
ment as guardian ad litem, or, at any time thereafter, the guardian
ad litem may file a motion for a temporary restraining order,
preliminary injunction or permanent injunction asking that the
court prohibit the withholding of medical treatment or nutritional
sustenance. Copies of the motion shall be served on the primary
and secondary respondents and on the child (unless the circum-
stances are such that there could be no dispute that the child could
not understand the communication), and they shall be provided
notice that a hearing is to be held on the motion, together with the
time, location and date of that hearing. The secondary respondents
shall be notified that they have a right to legal counsel, regardless of
ability to pay. When secondary indigent respondents request the
appointment of counsel, the court shall appoint counsel for them.
Unless the circumstances are such that there could be no dispute
that the child could not understand the communication, the court
shall ensure that the child is asked whether she or he wishes to
assert that she or he individually is mature and capable of making
an informed decision torefuse or grant consent to the provision of
nutritional sustenance or treatment. If the child wishes to make
that assertion, the court shall appoint counsel as special represen-
tative of the child for the limited purpose of making that assertion.
If a court determines a medical emergency exists, it may grant a
motion for a temporary restraining order ex parte, but in such a
case it shall set a time for a full hearing at which primary and
secondary respondents, any special representative, and counsel are
given an opportunity to be present as soon as practically possible.

106
107
108
109

I 10
111
112
I 13
I 14
I 15
I 16
I 17
I 18
I 19
120
121
122
123
124
125
126
127
128
129
130
131
132
133 (I) A hearing on any motion by a guardian ad litem for injunc-

tion relief shall be held promptly. At any such hearing, except an ex
parte hearing permitted under paragraph (c) of this Section, all
parties including the guardian ad litem, the special representative,
il any, the primary and secondary respondents, and any interve-
nors shall be given the opportunity to present evidence, cross-
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139 examine witnesses, and present legal argument. A record shall be
140 made of the hearing.
141 (g) The court shall ensure that all proceedings are conducted
142 expeditiously, having regard to the degree of urgency of the
143 circumstances.
144 (h) If the court determines, based on clear and convincing evi-
-145 dence, that any child born with, or who subsequently developed, a
146 disability is not being provided with nutritional sustenance that is
147 necessary to sustain life, it shall order that the nutritional suste-
-148 nance not be withheld, notwithstanding any secondary respond-
-149 ent’srefusal to consent. If the court determines, based on clear and
150 convincing evidence, that any child born with, or who subse-
-151 quently developed, a disability is not being provided treatment that
152 is necessary to correct or ameliorate a life-threatening medical
153 problem or to avoid further increase in disability and that is
154 provided to other similarly situated children with or without dis-
-155 abilities, it shall order that the treatment not be withheld, notwith-
-156 standing any secondary respondent’s refusal to consent. The court
157 shall order that nutritional sustenance or treatment not be with-
-158 held despite any opinion of the respondents or the court that the
159 quality of the child’s life would be deficient should the child live. In
160 addition to any temporary restraining order or a preliminary or
161 permanent injunction prohibiting the withholding of nutritional
162 sustenance or treatment the court may, in its discretion, issue an
163 order authorizing the guardian ad litem, for a period of specified
164 and limited duration, to select the physicians and other health care
165 professionals who shall attend the child, and to consent on behalf
166 of the child to the provision of nutritional sustenance and medical
167 treatment and to transfer to other health care facilities. Upon
168 notice of a hearing such an order may be extended for additional
169 periods of specified and limited duration. If the court determines
170 that the child herself or himself individually is mature and capable
171 of making an informed decision to refuse or grant consent to the
172 provision of nutritional sustenance or treatment and if the court

173 further determines that the child herself or himself individually and
1 74 voluntarily is making an informed refusal of nutritional sustenance
175 or treatment, the court shall enter no order.
176 (i) As soon as practically possible after the court rules, it shall
177 make public an opinion that summarizes the basic evidence pre-
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sented concerning the medical condition of the child and theallega-
tions of failure to provide nutritional sustenance and medical
treatment and thatcontains findings of fact and conclusions of law,
but that does not disclose the identity, or contain information that
would reasonably lead to the disclosure of the identity, of the child
or of a parent or guardian of the child.
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(j) As soon as practically possible after a transcript of the pro-
ceedings is prepared, the court shall examine the transcript in
camera and delete from a copy of it all information that discloses
the identity or that would reasonably lead to the disclosure of the
identity of the child or of a parent or guardian of the child. The
court shall then direct that the expurgated copy be deposited in the
files of the clerk of the court open for public inspection. However,
parties to the proceeding and their counsel shall have access to the
unexpurgated transcript.
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