
[Similar Matter Filed During Past Session
See Senate No. 859 of 1984.]

By Mr. Padula, a petition (accompanied by bill, Senate, No. 682) of Mary L. Padula
for legislation to improve the protection of children and to establish standards In
state Intervention proceedings. The Judiciary.
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In the Year One Thousand Nine Hundred and Eighty-five.

Be it enacted by the Senate and House ofRepresentatives in GeneralCourt
assembled, and by the authority of the same, asfollows:

1 Section 1. Chapter 119 of the General Laws is hereby
2 amended by striking out section 21 and inserting in place
3 threreof the following section:
4 Section 21. Definitions
5 The following words and phrases where used in sections
6 twenty-two to fifty-one F, inclusive, shall, unless the context
7 otherwise requires, be construed as follows:
8 (1) “Abandoned” means being in circumstances that
9 reasonably indicate that the person responsible does not in-

-10 tend in the foreseeable future to resume care of the child; pro-
-11 vided that a child is not abandoned if he is in the care of an
12 adult willing and able to be responsible for the child’s welfare.
13 (2) “At Risk” means that there is a substantial probability
14 of occurrence in the near future.
15 (3) “Caused by” means resulting from acts or omissions
16 and includes permitting another person to cause.
17 (4) “Child” means a person under the age of eighteen.
18 (5) ‘ ‘Child in needof services’’, means a child below the age
19 of seventeen who persistently runs away from the home of his
20 parents or legal guardian, or persistently refuses to obey the
21 lawfuland reasonable commands of his parents or legal guar-
-22 dian, thereby resulting in said parent’s or guardian’s liability
23 to adequately care for and protect said child, or a child bet-
-24 ween the ages of six and sixteen who persistently and willful-
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25 ly fails to attend school or persistently violates the lawful and
reasonable regulations of his school.26

(6) “Custody” means acquiring or retaining physical con-
trol of a child and legal responsibility for the health and
welfare of the child.

27
28
29

(7) “Custody worker” means an employee of the Depart-
ment and an employee of a private child care agency with
whom the Department has contracted for the provision of
services.

30
31
32
33

(8) “Court”, unless otherwise indicated, means a judge of
the District Court, Juvenile Court, or Superior Court Depart-
ments of the Trial Court.

34
35
36

(9) ‘‘Department” means theDepartment of Social Services
created by chapter 188.

37
38

(10) “Emotional injury” means an extreme pathological
emotional condition evidenced by severe anxiety, depression,
or withdrawal, which has been clinically diagnosed by a licens-
ed psychiatrist, was caused by the person responsible for the
child, and which cannot be treated if the child remains with the
person responsible. The condition of a child which resulted
from the economic deprivation of the family or which is
generally found in other children from the same cultural or
ethnic group is not emotional injury.

39
40
41
42
43
44
45
46
47

(11) “Endangered child” means a child who48
(a) has been the victim of physical harm caused by a per-

son responsible in the recent past; or,
49
50

(b) is being deprived of essential care by the person respon-
sible; or,

51
52

(c) is suffering emotional injury and the person responsi-
ble for his care is unwilling to accept appropriate treatment
for the child for such emotional injury; or,

53
54
55

(d) is abandoned.56
(12) “Essential care” means the minimally adequate food,

clothing, shelter, or medical care the person responsible for
the child has the economic means to provide.

57
58
59

(13) “Intentionally” means with a conscious purpose to
cause a particular result.

60
61

(14) “Law enforcement officer” means a member of the
state police or of a city or town police department.

62
63

(15) “Person responsible” means a child’s parent, guardian64



SENATE - No. 682.1985.] 3

or foster parent, an employee of a public or private residen-
tial home or institution in which the child resides, and any
other person with equivalent responsibility for the child.

65
66
67

(16) “Physical harm” means68
(a) death; or,69
(b) violation of a criminal statute prohibiting sexual activity

in which a child is a willing or unwilling participant, including
but not limited to permitting the child to engage in prostitu-
tion or to participate in a violation of section 104(a) of chapter
149; or,

70
71
72
73
74
75 (c) an intentionally or recklessly caused fracture of a bone,

a subduralhematoma, soft tissue swelling, impairment of the
use ofany organ, or severe bum, extensive skin bruising, non-
trivial bleeding or any other such non-trivial injury.

76
77
78
79 (17) “Protective action” means taking a child into tem-

porary custody pending a hearing on the merits or, if the child
remains in the home pending the hearing, ordering the per-
sons responsible to accept monitoring, in-home supervison of
care, and/or any other services necessary to protect the child
from physical harm as defined above.

80
81
82
83
84
85 (18) “Recklessly” means with a conscious disregard that

a particular result will ensue, under circumstances that in-
volve a deviation from the standard of care that would be
observed by a person concerned for the welfare of the child.

86
87
88
89 (19) “Service plan” means a program including, but not

limited to, assistance and treatment.90
91 (a) for a person responsible that can reasonably be expected

to diminish the likelihood that the conditions or harm, which
established the duty to provide services, will reoccur; and,

92
93
94 (b) for the child that is designed to treat, cure or ameliorate

the injury or harm he has suffered.95

2 hereby amended by striking the first sentence of paragraph
3 C and inserting in place thereof the following two sentences:
4 In any guardianship, divorce, separate support, or custody
5 proceeding, the Department shall not seek but shall accept an
6 order of the probate and family court the responsibility for any
7 child under eighteen who is found to be either endangered or
8 without proper care and supervision due to the death,

1 Section 2. Section 23 of Chapter 119 of the GeneralLaws is
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9 unavailability, or total incapacity ofboth parents or all other
persons responsible. In such circumstances, the court and the
Department shall follow the dispositional standards and pro-
cedures set forth in Section 26A and 268 of this chapter.

10
11
12

Section 3. Chapter 119 is hereby amended by striking out
section 24, as most recently amended, and inserting in place
thereof the following sections;

1
2
3

Section 24. Care and protection proceedings; jurisdiction4
The juvenile courts of Boston, Worcester, Springfield, and

Bristol County or the juvenile session ofany district court, ex-
cept the municipal and district courts within Suffolk County,
the central district court of Worcester, the district court of
Springfield, and the district courts withinBristol County, may
receive and hearpetitions seeking a determination that a child
is in need of care andprotection in accordance with the provi-
sions of this section and sections twenty-four A through twenty-
seven, inclusive.

5
6
7
8
9

10
11
12
13
14

(1) A petition may only be filed by an authorized employee
of the Department who has authorizationfrom his supervisor;
or, in the case of a child in the custody of the Department, by
the Office for Children. All other persons seeking to file peti-
tions shallbe informed of the reporting provisions of Section
51A of chapter 119 by the clerk of court.

15
16
17
18
19
20

(2) A petition shall be signed by the authorized employee
and his supervisor. This signing signifies that they have per-
sonal knowledge of the facts or are informed of them and
believe that they are true.

21
22
23
24

(3) A petition shallallege the factual basis for believing that
a child

25
26

(a) being newborn is physically dependent upon alcohol or
an addictive drug; or,

27
28

(b) is an endangered child; or,29
(c) has been placed in voluntary care with the Department

for a period of at least six months and the person responsible
is unable or unwilling to receive the child back from the
Department.

30
31
32
33

(4) If, at the time the petition is filed, the Department has
had a reasonable opportunity to devise a service plan, the peti-
tion shall also contain

34
35
36

Section 24A. Petitions
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(a) a copy of the service plan;37
(b) a detailed factual statement of actions taken and con-

templated to implement the service plan; and,
38
39

(c) if it is alleged that the child is endangered, an allega-
tion, including the facts supporting it, that the services pro-
vided and contemplated will not improve the situation so that
a significant likelihood remains of the child continuing to be
endangered. If the petition alleges pursuant to section
21(11) (c) of this chapter that the child is endangered by reason
of his suffering emotional injury it shall contain, in addition,
a description of the treatment that has been offered and the
reason for believing that the person responsible is unwilling
to accept it.

40
41
42
43
44
45
46
47
48
49

(5) If at the time the petition is filed the Department has
not had a reasonable opportunity to devise a service plan, the
petition shall so allege and the Department shall file a sup-
plement to the petition which shall include the matters con-
tained in subsection (4) within seven days of the date the peti-
tion is filed.

50
51
52
53
54
55

(6) At the time the petition is filed a clerk magistrate
authorized to determine such matters shall decide if it con-
forms to the requirements of this section. If it does not, he
shall not accept it, and he shall promptly so inform the peti-
tioner who mayre-petition or amend the petition or appeal the
clerk’s decision to a judge of the court who may determine that
the petition does so conform. If the petition does conform it
shall be accepted.

56
57
58
59
60
61
62
63

Section 248. Notice of Petition64
Upon the acceptance of a petition the court shall issue forth-

with a copy of the petition to the person or persons responsi-
ble for the child’s care and to the parent or guardian if he or
she is not the person responsible, and a summons, in the
form prescribed by rule 4B of the Massachusetts Rules of Civil
Procedure, to have said persons appear in court for a
preliminary hearing pursuant to section 24D. For purposes of
this section, “person responsible’’ shall not include one who
has temporary care as a result of a child being taken into
emergency custody.

65
66
67
68
69
70
71
72
73
74
75 Section 24C. Service of Summons
76 (1) Service and return of service shall be made pursuant
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to rule 4 of the Massachusetts Rules of Civil Procedure, with
the following exceptions;

77
78

(a) service shall be made by personally delivering a copy
of the summons and of the petition; and,

79
80

(b) service shall be made at least twenty-four hours before
the preliminary hearing.

81
82
83 (2) If service is not completed pursuant to subsection (1)

and the person responsible does not appearbefore the court,
the court may issue such order of notice as it deems% ap-
propriate, including notice by telephone and by publication.

84
85
86

Section 24D. Preliminary Hearing87
No later than three days after the filing of the petition a

preliminary hearing shall be held. At this hearing the court
shall

88
89
90

(1) explain the contents of the petition and the possible con-
sequences if the allegations are established;

91
92

(2) inform the person responsible that he has a right to be
represented by counsel at all stages of the proceedings and
that if he is unable to afford counsel the court will appoint
qualified counsel at public expense;

93
94
95
96

(3) schedule a hearing on the merits within the time
prescribed in Section 26;

97
98

(4) inform the parties that all discovery must be completed
seven days prior to the hearing on the merits;

99
100

(5) appoint qualified counsel to represent the child; and,101
(6) inform all parties of the right to request a change in the

protective action status of a child pursuant to Section 24E.
102
103

Section 24E. Change in Protective Action Pending Hearing On the
Merits

104
105

(1) A motion for a change in the protective action status of
the child may be made

106
107

(a) by the petitioner simultaneously with the filing of the
petition;

108
109

(b) by a party any time prior to the hearing on the merits;
or,

110
11l

(c) by the court on its own motion any time prior to the hear-
ing on the merits.

112
Ll3

Notice of such a motion and the grounds therefor shall be
provided to all parties. Except for good cause shown, a hear-
ing on the motion shall be held within three court days of its

114
Ll5
116
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filing in the court. If the Department has taken the child into
emergency protective care prior to the preliminary hearing,
a hearing on protection action shall occur at the preliminary
hearing.

117
118
119
120

(2) If no order for protective action is then in effect, the
court shall order protective action if it finds beyond a
reasonable doubt that

121
122
123

(a) the child is at risk of physical harm caused by the per-
son responsible, or is being deprived of essential care by the
person responsible, or is suffering emotional injury and a delay
is likely to cause a substantial deterioration in the child’s emo-
tional condition; and,

124
125
126
127
128

(b) the provision of services would not alleviate the harm
specified in subsection (a); and,

129
130

(c) the proposed protective action is the least disruptive
alternative for the child and that the arrangement adequate-
ly provides for the child’s physical and emotional well-being.

131
132
133

(3) If an order for protective action is in effect and, at any
time prior to the hearing on the merits, any party seeks by
motion to review this order, a hearing on said motion shall be
held within three court days. The court shall not continue the
order unless it finds that the standard set forth in sub-
paragraph (2) continues to be met.

134
135
136
137
138
139

(4) After each court hearing on protective action prior to
the hearing on the merits, the court shall make its finding in
writing, summarizing all the material evidencepresented and
explaining in detail why he was convinced that the standard
set forth above in subparagraph (2) has been met or not met.

140
141
142
143
144
145 (5) If protective action is in effect during the pendency of

proceedings under this chapter, the Department must, within
fourteen days of the initiation of the protective action and
every fourteen days thereafter, file with the court a statement
describing the services which are being provided to the child
and the person responsible. A copy of this statement shall be
provided to all parties.

146
147
148
149
150
151
152 Section 24F. Pre-trial Proceedings
153 (1) On motion of a party the court shall appoint, at public

expense, such experts as are necessary to assist the party in
the preparation or presentation of his case, unless the court
finds that

154
155
156
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157 (a) the party can afford the costs of such expert; or,
158 (b) it is not likely that an expert can aid the party in the

preparation or presentation of his case.159
160 (2) Prior to a hearing on the merits, the petitioner may

move to continue the proceedings in contemplation of a
dismissal. If such motion is consented to by all the parties the
court shall order that

161
162
163

(a) the petition shall be dismissed at a fixed time that is
within one year of the order or for just cause, determinedby
the court, at a later date that is not more than 18 months from
the order;

164
165
166
167

(b) all parties comply with terms and conditions that may
be included in the order; and,

168
169

(c) all parties file quarterly reports describing their com-
pliance with the terms and conditions, the last report to be fil-
ed not later than 2 weeks prior to the dismissal date.

170
171
172

(3) At any time while an order in contemplation of dismissal
is in effect, the court on its own motion or on motion of any
party, if good cause is shown, may rescind the order and
reschedule the hearing on the merits.

173
174
175
176

(4) At any time prior to the hearing on the merits the court
shall grant a motion to dismiss madeby the petitioner and con-
sented to by all parties. Any dismissal under this section is
a bar to any action based solely on substantially the same facts
alleged in the petition.

177
178
179

1180
1181

Section 24G. Discovery; Subpoenas1182
(1) Any respondent or other party shall obtain automatic,

informal discovery from the Department ofat least the follow-
ing : all departmental reports and investigations; the names
and addresses of prospective witnesses; prior written
statements or reports of those witnesses; all medical,
psychological, or scientific reports in the Department’s posses-
sion; any reports, documents, or other papers to be offered
into evidence; any and all photographs obtainedby the Depart-
ment from any source. The Department may discover from
the respondent or any other party the nature of the defense,
the names of prospective witnesses, and medical,
psychological, or scientific reports. Additional discovery, in-
cluding depositions, shall be allowed in the discretion of the
court. The court shall supervise the exercise of discovery to

1183
1184
1185
1186
1187
1188
1189
Ll9O

1191
U92
U93
1194
H95
L 196



SENATE - No. 682.1985.] 9

197 the extent necessary to ensure that it proceeds properly, ex-
-198 peditiously, and with a minimumof imposition on the persons
199 involved. Upon request of any party, a subpoena shall be
200 issued by the clerk-magistrate commanding the attendance
201 and testimony ofany person at any proceeding conducted pur-
-202 suant to this part, including pre-trial proceedings, except that
203 the attendance of and testimony of any child, including the
204 child subject of the petition, shallbe governed by the standard
205 set forth in Section 25 of chapter 119.
206 Section 24H. Interpreters at all Proceedings
207 The court shall appoint an interpreter or otherwise ensure
208 that language barriers do not deprive the parents, other per-
-209 son(s) responsible, or the child, of the ability to understand
210 and participate effectively inall stages of care and protection
211 proceedings.

1 Section 4. Chapter 119 of the General Laws is hereby
2 amended by striking out section 25 and inserting in place
3 thereof the following section:
4 Section 25. Evidence in all Proceedings
5 In all proceedings regarding the petition, including hearings
6 or protective action, sworn testimony and other competent and
7 relevant evidence shallbe admittedpursuant to the principles
8 governing evidence in civil matters in the courts of hearings
9 on general jurisdiction in the commonwealth. The court may

10 admit testimony by the child who is the subject of the petition
11 or by any other children whose testimony might be relevant
12 regarding the petition if, upon motion of the party wishing to
13 proffer the testimony of such child, the court determines that
14 the child is sufficiently mature to provide competent evidence
15 and that testifying will not be detrimental to the child. In mak-
-16 ing such determination regarding the child’s proffered
17 testimony, the court may direct psychological or other ex-
-18 animations and impose appropriate conditions for taking any
19 testimony to safeguard the child from detriment. However, the
20 court shall not have access to any investigational or social
21 history report prior to adjudication unless it has been admit-
-22 ted into evidence. The privileged character of communica-
-23 tions between husband and wifeand between any professional
24 person and his or her patient or client, except the privilege
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between attorney and client, shall not be a ground for ex-
cluding evidence that would otherwise be admissible.

25
26

Section 5. Chapter 119 of the General Laws is hereby
amendedby striking out Section 26, as most recently amend-
ed, and inserting in place thereof the following section:

1
2
3

Section 26. Hearing on the Merits4
A. A hearing on the merits regarding a child who has been

removed from the responsible party for protective care prior
to trial shall take place no later than 25 days after the filing
of the petition. If, within 25 days the petitioner is not ready to
go forward with the hearing, the court shall order the child
returned to the person responsible and dismiss the petition
withprejudice unless there is good cause shown for the delay.
In the event such cause is shown, the court must continue to
find that conditions exist pursuant to section 24(E) of chapter
119 to justify the continuation of out-of-home protective action.
In no event shall a delay beyond 25 days be authorized for more
than 7 additional days. For all other cases under this part, a
hearing shall be held within 45 days of the filing of the peti-
tion. If, at that time, the petitioner is not ready to proceed, the
court shall dismiss the petition with prejudice.

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19

B. In any proceeding to determine whether the petition
should be granted, the following shall apply:

20
21

(1) Upon request of the child or the parents, the sole trier
of fact shall be a jury of six whose verdict must be unanimous.
In the absence of such request from either suchparty, the trier
of fact shall be the court. Under no circumstances should the
trier of fact, or the judge prior to adjudication, have access
to any investigational or social history report, unless it has
been duly admitted into evidence at the hearing, as provided
in section 25 of chapter 119.

22
23
24
25
26
27
28
29

(2) The burden shall rest on the petitioner to prove by clear
and convincing evidence allegations sufficient to support the
petition.

30
31
32

(3) Proof that access has been refusd to sources of or means
for obtaining information, or that the parents have refused to
attend or to testify without adequate excuse, or regarding con-
duct of the parents toward another child shall be admissible,
if the court determines such proof relevant to the allegations
in the petition; except that proof of either such matter, stan-

33
34
35
36
37
38
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ding alone, shall not be sufficient to sustain the granting of the
petition.

39
40

C. If the parents or the persons responsible wish to admit
to all or any part of the allegations in the petition, sufficient
to give the court authority to order a disposition of the pro-
ceeding other than dismissal as set out in section 26A, the court
shall convene a hering at which testimony should be taken
regarding the voluntariness and validity of their decision. The
judge shall not accept a plea admitting an allegation of the
petition without first addressing the parents personally, in
language calculated to communicate effectively with them, to:

41
42
43
44
45
46
47
48
49

(1) Determine that the parents understand the nature of the
allegations;

50
51

(2) Inform the parents of the right to a hearing at which the
petitioner must confront respondent with witnesses and prove
the allegations by clear and convincing competent evidence
and at which the parents’ attorney will be permitted to cross-
examine the witnesses called by the petitioner and to call
witnesses on the parents’ behalf;

52
53
54
55
56
57

(3) Inform the parents of the right to remain silent with
respect to the allegations of the petition as well as of the right
to testify if desired;

58
59
60

(4) Inform the parents of the right to appeal from the deci-
sion reached in the trial;

61
62
63 (5) Inform the parents of the right to a trial by jury;

(6) Inform the parents that one gives up those rights by a
plea admitting an allegation of the petition;

64
65

(7) Inform the parents that if the court accepts the plea, the
court can enter any final order of disposition set forth in sec-
tion 26A;

66
67
68
69 (8) Determine that the plea is voluntary; and,
70 (9) Determine that the parents were given the effective

assistance of an attorney, if the parents were represented by
counsel. The court should allow the parents to withdraw a plea
admitting an allegation of the petition whenever the parents
prove that withdrawal is necessary to correct a manifest in-
justice. If the court accepts an admission, it should enter an
order finding that the child is endangered.

I 1W 72
73
74
75
76
77 D. A tape recording shall be made and preserved of all pro

ceedings, whether or not the allegations in the petition are con
tested. The recording shall be preserved and, with any ex

78
79
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80 hibits, kept confidential. The requirement ofpreservation shall
be subordinated to any order for expungement of the record,
and the requirement of confidentiality shall be subordinated
to court orders on behalf of the parents, child, or petitioner
for a verbatim transcript of the record for use in subsequent
legal proceedings.

81
82
83
84
85

E. The trier of fact shall record its findings specifically. If
the case is tried without a jury, the judge shall, within 5 days
of the conclusion of the hearing, make specific and detaile
written findings of fact and law, summarizing all of thv *

material evidence presented and explaining why he did or did
not find clear and convincing evidence that the child was in
need of care and protection. If the trierof fact determines that
facts sufficient to sustain the petition have been established,
the court shall enter an order finding that the child is in need
of care andprotection. If the trierof fact fails to find the child
to be in need of care and protection, the court shall dismiss
thepetition with prejudice and orderany protective action or
services then in affect terminated, unless the person respon-
sible voluntarily wishes to have services authorizedby chapter
188 in which case the court may order the Department to pro-
vide such services. The court shall inform the person respon-
sible of his rights under this subsection.

86
87
88
89
90

91

9c
94
95
96
P7

IS

QP

10

Section 6. Chapter 119 of the GeneralLaws is hereby fur-
ther amendedby inserting after section 26 the following two
sections:

1

9

3
4
r. A. After the court has entered a finding pursuant to section

26 that a child is in need of care and protection, it may, at its
discretion, appoint a qualified independent investigator to
supply the necessary information for an order of disposition.
If no independent investigator is appointed, the
shall prepare the predisposition report. Any dispositiona
report shall include the following information:

6
7

8
9

10
11

(1) a description of the specific programs and/or
placements, for both the parents and the child, which will be
needed in order to prevent further harm to the child, the
reasons why such programs and/or placements are likely to
be useful, the availability of any proposed services, and the

12
13
14
15
16

Section 26A. Disposition
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agency’s plans for ensuring that the services will be delivered;17
(2) a statement of the indications (e.g., specific changes in

parental behavior) that will be used to determine that the
family no longer needs supervision or that placement is no
longer necessary;

18
19
20
21

(3) an estimate of the time in which the goals of interven-
tion should be achieved or in which it will be known they can-
not be achieved;

22
23
24

(4) In any case where removal from custody of the parent
or other person responsible is recommended, the report shall
contain:

25
26
27

(a) a full description of the reasons why the child cannot
be adequately protected in the home, including a descrip4 on
of the home, the “in-home treatment programs,” e.g.,
homemakers, which have been considered and rejected, and
the parents’ attitude of the parent or other responsible person
toward placement of the child;

28
29
30
31
32
33

(b) a statement of the likely harms the child will suffer as
a result of removal (this section should include an exploration
of the nature of the parent-child attachment and the an-
ticipated effect of separation and loss to both the parents and
the child);

34
35
36
37
38
39 (c) a description of the steps that will be taken to minimize

harm to the child that may result if separation occurs.40
41 (5) If no removal from parental custody is recommended,

the report should indicate what services or custodial ar-
rangements, if any, have been offered to and/or accepted by
the parents of the child.

42
43
44
45 B. The investigator or the Department, as the case may be,

shall provide its report to the court, and the court shall pro-
vide copies of such report to all parties to the proceedings no
later than 3 days prior to the disposition hearing.

46
47
4S

• 49 C. Following a finding pursuant to section 26 that a child is
in need of care and protection, the court shall, as soon as prac-
ticable, but no later than 45 days thereafter, convene a hear-
ing to determine the disposition of the petition. If the child is
in emergency temporary custody, the court shall convene the
hearing no later than 21 days following the adjudication. All
parties to the proceeding shallparticipate in thehearing, and
all matters relevant to the court’s determination should be

50
51
52
53
54
55
56
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4.

presented in evidence at the hearing. In deciding the ap-
propriate disposition, the court shall have available and
shall consider the dispositional report.

57
58
59

D. The court has at least the following dispositional alter-
natives and resources:

60
61

(1) dismissal of the case;62
(2) ordering informal supervision;63
(3) ordering the parents to accept social work supervision-64
(4) ordering the parents and/or the child to accept in-v

dividual or family therapy or medical treatment;
65
66

(5) ordering the state or parents to employ a homemaker
in the home;

67
68

(6) ordering placement of the child in a day care program;69
(7) ordering placement of the child with a relative, in a

foster family or group home, or in a residential treatment
center. In such cases, the court may transfer custody to a third
party or to the Department as needed.

70
71
72
73

The court shall have authority to order that the parent ac-
cept and that the Department provide any of the above
services.

74
75
76

E. (1) The goal ofall dispositions shallbe to protect the child
from the harm justifyingintervention in the least restrictive
manner available to the court.

77
78
79

(2) In ordering disposition other than removal of the child
from his/her home, the court shall choose a program design-
ed to alleviate the immediate danger to the child, to mitigate
or cure any damage the child has already suffered, and to aid
the parents so that the child will not be endangered in the
future. In selecting a program, the court should choose those
services which least interfere with family autonomy, provid-
ed that the services are adequate to protect the child.

(3) A child shall not be removed from his/her home
the court finds that:

80
81
82
83
84
85
86
87
88
89

(a) the child has been physically harmed as defined in sec-
tion 21(16), and there is a preponderance of evidence that the
child cannot be protected from further physical abuse without
being removed from his/her home; or,

90
91
92
93
94 (b) the child has been endangered in one of the other ways

specified and there is clear and convincing evidence that the
child cannot be protected from further harm of the type justi-

95
96
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fying intervention unless removed from his/her home.97
(4) Even if a court finds subsections (a) or (b) applicable,

before any child is removed from his/her home, the court must
find that there is a placement in fact available in which the
child will not be endangered.

98
99

100
101

(5) The court shall not be authorized to remove a child when
the child is endangered solely due to environmental conditions
beyond the control of the parents which the parents would be
willing to remedy if they were able to do so.

102
103
iO4
)5

(6) Those advocating removal should bear the burden of
proof on all these issues.

106
107

F. Whenever a child is left in his/her own home, the Depart-
ment shall develop with the parent a specific plan detailing
any changes in parental behavior or home conditions thatmust
be made in order for the child not to be endangered. The plan
shall also specify the services that will be provided to the
parent and/or the child to insure that the child will not be en-
dangered. If there is a dispute regarding any aspect of the
plan, final resolution should be by the court.

108
109
no
11l
112
113
114
115

G. Before a child is ordered removed from his/her home,
the Department shall provide the court with a specific plan
as to where the child will be placed, what steps will be taken
to return the child home, and what actions the Department will
take to maintain parent-child ties. Whenever possible, thisplan
shallbe developed in consultation with the parent, who should
be encouraged to help in the placement. If there is a dispute
regarding any aspect of the plan, final resolution shall be by
the court.

116
117
118
119
120
121
122
123
124
125 (1) The plan shall specify what services the parents will

receive in order to enable them to resume custody and what
actions the parents must take in order to resume custody.

126
127
128
•;9

(2) The plan shall provide for the maximum parent-child
contact possible, unless the court finds that visitation should
be limited because it will be seriously detrimental to the child.j.30

131 (3) A child generally shouldbe placed as close to home as
possible, preferably in his/her own neighborhood, unless the
court finds that placement at a greater distance is necessary
to promote the child’s well-being. In the absence of good cause
to the contrary, preference shall be given to a placement with
the child’s relatives.

132
133
134
135
136
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137 H. (1) All placements are for a temporary period. Every
effort shall be made to facilitate the return of the child as
quickly as possible.

138
139

(2) When a child is removed from his/her home, his/her
parents shall retain the right to consent to major medical deci-
sions, to the child’s marriage, or to the child’s joining the arm-
ed services, unless parental consent is not generally required
for any of these decisions or the court finds that the parentr l
refusal to consent would be seriously detrimental to the child/

140
141
142
143
144
145

(3) Depending on the child’s age and maturity, the Depart-
ment shall also solicit and consider the child’s participation
in decisions regarding his/her care while in placement.

146
147
148

(4) Unless a child is being returned to his/her parents, the
child shall not be removed from a foster home in which he/she
has resided for at least one year without providing the foster
parents with notice and an opportunity to be heard before a
court. If the foster parents object to the removal and wish to
continue to care for the child, the child should not be removed
if the court finds that the removal would be seriously detrimen-
tal to the child’s emotional well-being.

149
150
151
152
153
154
155
156

Section 268. Monitoring of Children under Court Supervision and
Termination of Supervision.

157
158

A. The status of all children under court supervision shall
be reviewed by the court in a formal hearing held at least once
every six months following the initial dispositional hearing.
The court shall also review a case uponrequest of the juvenile
probation office or any party at any timeprior to the six-month
review. At least fourteen (14) days prior to a review hearing,
the Department shall submit to the court a supplemental
report indicting the services offered to the parents and child,
the impact of such services, and shall make a dispositional
recommendation. Copies of this report shall go to all partie|
and their counsel. The parents, unless they are physicall.
unable to do so, and a representative of the Department shall
be required to attend each six-month review hearing. The
court may also require or permit the attendance of any other
necessary persons.

159
160
161
162
163
164
165
166
167
168
169
170
171
172
173

B. The Department shall be responsible for ensuring that
all ordered services are provided. It shall report to the court
if it is unable to provide such services, for whatever reason.

174
175
176



177
178
179
180
181
182
183
184
'B5
86

187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209

ilO
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212
213
214
215
216
217
218
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The Department may perform services other than those
ordered, as necessitated by the case situation.

C. There shall be available in every court a juvenile proba-
tion officer or other designated person who shall function as
the grievance officer. This person shall be available to receive
complaints from any parent or child who feels he/she is not
receiving the services ordered by the court. The court shall
inform the parents and child or child’s counsel of the name
of such officer, how to contact him/her, and the services the
grievance officer can provide.

D. Standard for termination of services when child not
removed from home.

(1) At each six-month review hearing of a case where the
child has not been removed from his/her home, the court shall
establish on record whether the conditions still exist that re-
quired initial intervention. If not, the court shall terminate
jurisdiction.

(2) If the conditions that require continued supervision still
exist, the court shall establish:

(a) what services have been provided to or offered to the
parents;

(b) whether the parents are satisfied with the delivery of
services;

(c) whether the Department is satisfied with the coopera-
tion given to it by the parents;

(d) whether additional services shall should be orderedand
when termination of supervision can be expected.

(3) Court jurisdiction shall terminate automatically eigh-
teen months after the initial finding of jurisdiction, unless, pur-
suant to motion by any party, the court finds, following a for-
mal hearing, that there is clear and convincing evidence that
the child is still endangered or wouldbe endangered if services
are withdrawn.

(1) Whenever a child is in foster care, the court shall deter-
mine at each six-month review hearing whether the child can
be returned home.

(2) A child shall be returned home unless the court finds by
clear and convincing evidence that the child will be en-
dangered in the manner specified in Section 21(11), if return-
ed home. When a child is returned, casework supervision shall
continue for a period of six months, at which point there shall

E. Standard for return of children in placement.
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be a hearing on the need for continuing intervention.219
(3) At each review hearing where the child is not returned

home, the court shall establish on the record:
220
221

(a) what services have been provided to or offered to the
parents or other persons responsible to facilitate reunion;

222
223

(b) whether the parents or other persons responsible are
satisfied with the services offered;

224
225

(c) the extent to which the parents or otherpersons respon-
siblehave visited the child and any reasons why visitationhg
not occurred or been infrequent; n l ‘

226
227
228

(d) whether the Department is satisfied with the coopera-
tion given to it by the parents or other persons responsible;

229
230

(e) whether additionalservices are needed to facilitate the
return of the child to his/her parents or otherpersons respon-
sible; if so, the court should order such services;

231
232
233

(f) when return of the child can be expected.234
{4) If a child is not returned to his/her parents or other per-

sons responsible at such review hearing, the court shall ad-
vise said persons that the termination ofparental rights may
occur at a proceeding initiated by the Department pursuant
to chapter 210 of the General Laws.

235
236
237
238
239

Section 7. Chapter 119 of the General Laws is hereby
amendedby striking out section 27, as most recently amend-
ed, and inserting in place thereof the following section:

1

3
4 Section 27. Appeals

(1) A finding that a child is in need of care and protection
is an interlocutory order which is final and appealable as of
right only after an order of disposition has been entered;
however interlocutory appeals from a finding that a child is
in need of care and protection may be allowed in the discre-
tion of appeals court. After an initial dispositional order is
entered, and after each six-month review hearing, a
parent, otherperson responsible, or the Department, may ap“
peal from the most recent adjudication of need for care ano
protection and/or from the most recent order of disposition
made as a result of that adjudication. Notice of said appeal
must be filed with the clerk of trial court within ten (10) days
of the clerk’s entry of a final dispositional order. Appellant
shallalso serve a copy thereof onall parties. If a timely notice
of appeal is filed by a party, any otherparty may file a claim

5

6
7
8
9

10
11
12
13
14
15
16
17
18
19



SENATE - No. 682.1985.] 19

of appeal within ten (10) days of the date on which the first
claim of appeal was filed. A notice of appeal shall specify the
party or parties taking the appeal and shall designate whether
the adjudication is appealed from and shall also designate
whether the dispositional order, or part thereof, is appealed.
A party aggrieved by an order granting or denying a motion
for a change in protective action pursuant to section 24E may
seek interlocutory relief from a single justice of the appeals
court.

20
21
22
23
24
25
26
27
28

Any appeal after a final disposition shall be made by filing
a draft report in accordance with the prevailing rules of ap-
pellate procedure in care andprotection cases. The appellant
shall file the draft report withinthirty days from the filing of
the notice of appeal.

29
30
31
32
33

In all cases appealed under this section, the appeals court
shallby rule expedite the briefing schedule and shall schedule
a speedy hearing thereon.

34
35
36

The filing of an appeal under this section shall not suspend
any final dispositional order unless otherwise ordered by the
single justice.

37
38
39

All other procedures of appeal shall be governed by the
prevailing rules of appellate procedure in care and protection
proceedings.

40
41
42

Section 8. Chapter 201 of the General Laws is hereby
amended by striking out Section 5, as most recently amend-
ed, and inserting in place thereof the following section:

1
2
3
4 Section 5. The guardian of a minor shall have the custody of

his person and the care of his education, except that parents
of the minor, jointly, or the surviving parent, shall have such
custody and said care unless the court otherwise orders. The
probate and family department may, upon application by
anyone other than a state agency or licensed child care agen-
cy, order that a guardian be appointed for a minor for whom
the person responsible, as defined in section 21 of chapter one
hundred nineteen, is dead, physically incapacitated or totally
unavailable to care for the minor. Such guardianship shall in-
clude the right to determine the minor’s place of abode,
medical care and education, to control visits to the child, and
to give consents to enlistments, marriages and other contracts
requiring parental consent.
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