
No. 1448SENATE

By Mr. LoPresti, a petition (accompanied by bill, Senate, No. 1448) of Michael
LoPresti, Jr., and Robert Haydock, Jr., for legislation to amend the Uniform
Fraudulent Conveyance Law. Commerce and Labor.

In the Year One Thousand Nine Hundred and Eighty-five.

An Act amending the uniform fraudulent conveyance law.

Be it enacted by the Senate and House ofRepresentatives in General Court
assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 109 A of the General Laws is hereby
2 amendedby striking out all sections thereof and inserting in
3 place thereof sections 1 through 12.
4 Section 1. Definitions.
5 As used in this chapter:
6 (1) “Affiliate” means:
7 (i) a person who directly or indirectly owns, controls, or
8 holds with power to vote, 20 or more percent of the outstand-
-9 ing voting securities of the debtor, other than a person who

10 holds the securities,

11 (A) as a fiduciary or agent without sole discretionary power
12 to vote the securities; or
13 (B) solely to secure a debt, if the person has not in fact ex-
-14 ercised the power to vote;
15 (ii) a corporation 20 or more percent of whose outstanding
16 voting securities are directly or indirectly owned, controlled,
17 or held with power to vote, by the debtor, or by a person who
18 directly or indirectly owns, controls, or holds with power to
19 vote, 20 or more percent of the outstanding voting securities
20 of the debtor, other than a person who holds the securities,
21 (A) as a fiduciary or agent without sole discretionary power
22 to vote the securities; or
23 (B) solely to secure a debt, if the person has not in fact ex
24 ercised the power to vote;
25 (ill) a person whose business is operatedby the debtor under
26 a lease or other agreement, or a person substantially all of
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whose assets are controlled by the debtor; or27
(iv) a person who operates the debtor’s business under a

lease or other agreement or controls substantially all of the
debtor’s assets.

28
29
30

(2) “Asset” means property of a debtor but does not
include:

31
32

(i) property to the extent that it is encumberedby a valid
lien;

33
34

(il) property to the extent that it is generally exempt under
nonbankruptcy law; or

35
36

(ill) an interest inproperty held in tenancy by the entireties
to the extent that it is not subject to process by a creditor
holding a claim against only one tenant.

37
38
39

(3) “Claim” means a right to payment, whether or not the
right is reduced to judgment, liquidated, unliquidated, fixed,
contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured, or unsecured.

40
41
42
43

(4) “Creditor” means a person who has a claim against a
debtor.

44
45

(5) “Debt” means liability on a claim.46
(6) “Debtor” means a person against whom a creditor has

a claim.
47
48

(7) An “insider” includes:49
(i) if the debtor is an individual,50
(A) a relative of the debtor or of a general partner of the

debtor;
51
52

(B) a partnership in which the debtor is a general partner;53
(C) a general partner in a partnership described in clause

(B); or
54
55

(D) a corporation of which the debtor is a director, officer,
or person in control;

56
57
58 (11) if the debtor is a corporation,

(A) a director of the debtor;
(B) an officer of the debtor;
(C) a person in control of the debtor;

59
60
61

(D) a partnership in which the debtor is a general partner;62
63 (E) a general partner in a partnership described in clause

(D); or64
65 (F) a relative of a generalpartner, director, officer, or per-

son in control of the debtor;66
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67 (ill) if the debtor is a partnership,
68 (A) a general partner in the debtor;
69 (B) a relative of a generalpartner in, of a general partner
70 of, or of a person in control of the debtor;
71 (C) another partnership in which the debtor is a general
72 partner;
73 (D) a general partner in a partnership described in clause
74 (C); or
75 (E) a person in control of the debtor;
76 (iv) an affiliate, or an insider of an affiliate as if the affiliate
77 were the debtor; and
78 (v) a managing agent of the debtor.
79 (8) ‘ ‘Lien’ ’ means a charge against or an interest in proper-
-80 ty to secure payment of a debt or performance of an obliga-
-81 tion, including a security interest created by agreement, a
82 judicial lien obtained by legal or equitable process or pro-
-83 ceedings, a common-law lien, or a statutory lien.
84 (9) “Person” means an individual, partnership, corpora-
-85 tion, association, organization, government or governmental
86 subdivision or agency, business trust, estate, trust, or any
87 other legal or commercial entity.
88 (10) ‘Property’ ’ means anything that may be the subject of
89 ownership.
90 (11) “Relative” means an individual related within the third
91 degree as determinedby the common law, a spouse, or an in-
-92 dividual related to a spouse within the third degree as so
93 determined, and includes an individual in an adoptive relation-
-94 ship within the third degree.
95 (12) “Transfer” means every mode, direct or indirect, ab-
-96 solute or conditional, voluntary or involuntary, of disposing
97 of or parting with an asset or an interest in an asset, and in-
-98 eludes a payment of money, a release, a lease, and the crea-
-99 tion of a lien or encumbrance.

100 (13) “Valid lien” means a lien that is effective against the
101 holder of a judicial lien subsequently obtained by legal or
102 equitable process or proceedings.
103 Section 2. Insolvency.

104 (a) A debtor is insolvent if, at a fair valuation, the sum of
105 the debtor’s debts is greater than all of the debtor’s assets.
106 (b) A debtor who is generally not paying his debts as they
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become due is presumed to be insolvent,107
(c) A partnership is insolvent under subsection (a) if, at a

fair valuation, the sum of the partnership’s debts is greater
than the aggregate of all of the partnership’s assets and the
sum of the excess of the value of each general partner’s non-
partnership assets over the partner’s nonpartnership debts.

108
109
110
11l
112

(d) Assets under this section do not include property that
has been transferred, concealed, or removed with intent to
hinder, delay, or defraud creditors or thathas been transfer-
red in a manner making the transfer voidable under this
chapter.

113
114
115
116
117

(e) Debts under this section do not Include an obligation to
the extent the obligation is securedby a valid lien on property
of the debtor not included as an asset.

118
119
120
121

(a) Value is given for a transfer or an obligation if in ex-
change for the transfer or obligation property is transferred
or an antecedent debt is secured or satisfied, but value does
not include an unperformed promise made otherwise than in
the ordinary course of the promisor’s business to furnish sup-
port to the debtor or another person.

122
123
124
125
126
127

(b) For thepurposes of Sections 4(a)(2) and 5, a person gives
a reasonably equivalent value if the person acquires an in-
terest of the debtor in an asset pursaunt to a regularly con-
ducted, noncollusive foreclosure sale or execution of a power
of sale for the acquisition or disposition of the interest of the
debtor upon default undera mortgage, deedof trust, or securi-
ty agreement.

128
129
130
131
132
133
134

(c) A transfer is made for present value if the exchange be-
tween the debtorand the transferee is intended by themto be
contemporaneous and is in fact substantially
contemporaneous.

135
136
137
138
139 Section 4. Transfers Fraudulent as to Present and Future Creditors.
140 (a) A transfer made or obligation incurred by a debtor is

fraudulent as to a creditor, whether the creditor’s claim arose
before or after the transfer was made or the obligation was
incurred, if the debtor made the transfer or incurred the
obligation:

141
142
143
144

(1) with actual intent to hinder, delay, or defraud any
creditor of the debtor; or

145

Section 3. Value.

146
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147 (2) without receiving a reasonably equivalent value in ex
change for the transfer or obligation, and the debtor:148

(i) was engaged or was about to engage in a business or a
transaction for which the remaining assets of the debtor were
unreasonably small in relation to the business or transaction;
or

149
150
151
152

(11) intended to incur, or believed or reasonably should have
believed that the debtor would incur, debts beyond the deb
tor’s ability to pay as they became due.

153
154
155

(b) In determining actual intent under subsection (a) (1),
consideration may be given, among other factors, to whether:

156
157
158 (1) the transfer or obligation was to an insider;

(2) the debtorhadretained possession or control of the pro-
perty transferred after the transfer;

159
160

(3) the transfer or obligation was disclosed or concealed;161
162 (4) before the transfer was made or obligation was incur-

red, the debtor was sued or threatened with suit;163
164 (5) the transferwas of substantially all the debtor’sassets;
165 (6) the debtor had absconded;
166 (7) the debtor had removed or concealed assets;
167 (8) the value of the consideration received by the debtor was

reasonably equivalent to the value of the asset transferred or
the amount of the obligation incurred;

168
169
170 (9) the debtor was insolvent or became insolvent shortly

after the transfer was made or the obligation was incurred;171
172 (10) the transfer had occurred shortly before or shortly after

a substantial debt was incurred; and173
(11) the debtor had transferred the essential assets of the

business to a lienor who had transferred the assets to an in-
sider of the debtor.

174
175
176

Section 5. Transfers Fraudulent as to Present Creditors.177
(a) A transfer made or obligations incurred by a debtor is

fraudulent as to a creditor whose claim arose before the
transfer was made or the obligation was incurred if the deb-
tor made the transferor incurred the obligation without receiv-
ing a reasonably equivalent value in exchange for the transfer
or obligation and the debtor was insolventat that time or the
debtor becomes insolvent as a result of the transfer or
obligation.

178
179
180
181
182
183
184
185

(b) A transfer made by a debtor is fraudulent as to a186
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creditor whose claim arose before the transfer was made if
the transfer was made to an insider for other than a present,
reasonably equivalent value, the debtor was insolvent at that
time, and the insider hadreasonable cause to believe that the
debtor was insolvent.

187
188
189
190
191

Section 6. When Transfer is Made or Obligation is Incurred.192
For the purposes of this chapter:193
(1) a transfer is made:194
(i) with respect to an asset that is real property other than

a fixture, but including the interest of a seller or purchaser
under a contract for the sale of the asset, when the transfer
is so far perfected that a good-faithpurchaser of the asset from
the debtor against whom applicable lawpermits the transfer
to be perfected cannot acquire an interest in the asset that is
superior to the interest of the transferee; and

195
196
197
198
199
200
201
202 (ii) withrespect to an asset that is not real property or that

is a fixture, when the transfer is so far perfected that a creditor
on a simple contract cannot acquire a judicial lienotherwise
than under this Act that is superior to the interest of the
transferee;

203
204
205
206

(2) if applicable law permits the transfer to be perfected as
provided in paragraph (1) and the transfer is not so perfected
before the commencement of an action for relief under this
chapter, the transfer is made immediately before the com-
mencement of the action;

207
208
209
210
211
212 (3) if applicable law does not permit the transfer to be

perfected as provided in paragraph (1), the transfer is made
when it becomes effective between the debtor and the
transferee;

213
214
215
216 (4) a transfer is not made until the debtor has acquired

rights in the asset transferred;217
218 (5) an obligation is incurred:
219 (i) if oral, when itbecomes effective between the parties; or
220 (il) if evidenced by a writing, when the writing executed by

the obligor is delivered to or for the benefit of the obligee.221
222 Section 7. Remedies of Creditors.
223 (a) In any action for relief against a transfer or obligation

under this chapter, a creditor, subject to the limitations pro-
vided in Section 8, may obtain:

224
225
226 (1) avoidance of the transfer or obligation to the extent
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necessary to satisfy the creditor’s claim;227
(2) an attachment or otherprovisional remedy against the

asset transferred or otherproperty of the transferee in accor-
dance with the procedure prescribed by chapter 214,233 or 246;

228
229
230

(3) subject to applicable principles of equity and in accor-
dance with applicable civil rules of procedure,

231
232

(i) an injunction against further disposition by the debtor
or a transferee, or both, of the asset transferred or of other
property;

233
434

■ .35
(ii) appointment of a receiver to take charge of the asset

transferred or of other property of the transferee; or
236
237

(ill) any other relief the circumstances may require.238
(b) If a creditor has obtained a judgmenton a claim against

the debtor, the creditor may, if the court so orders, levy ex-
ecution on the asset transferred or its proceeds.

239
240
241

Section 8. Defenses, Liability, and Protection of Transferee.242
(a) A transfer or obligation is not voidable under Section

4(a) (1) as against a person who took in good faith and for a
reasonably equivalent value or any subsequent transferee or
obligee.

243
244
245
246
247 (b) Except as otherwise provided in this section, to the ex-

tent a transfer is voidable in an action by a creditor under Sec-
tion 7(a) (1), the creditor may recover judgment for the value
of the asset transferred, as adjusted under subsection (c), or
the amount necessary to satisfy the creditor’s claim,
whichever is less. The judgment may be entered against;

248
249
250
251
252
253 (1) the first transferee of the asset or the person for whose

benefit the transfer was made; or254
255 (2) any subsequent transferee.
256 (c) If the judgment under subsection (b) is based upon the

value of the asset transferred, the judgment must be for an
amount equal to the value of the asset at the time of the
transfer, subject to adjustment as the equities may require.

257

41
260 (d) A creditor may not recover under subsection (b)(2)

from a good-faith transferee or obligee who took for value or
from any subsequent transferee or obligee.

261
262
263 (e) Notwithstanding voidability of a transfer or an obliga-

tion under this chapter, a good faith transferee or obligee is
entitled, to the extent of the value given the debtor for the
transfer or obligation, to

264
265
266
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(1) a lien on or a right to retain any interest in the asset
transferred;

2G7

268
(2) enforcement of any obligation incurred; or269
(3) s. reduction in the amount of the liability on the

judgment.
270
271

(f) A transfer is not voidable under Section 5(b):272
(1) to the extent the insider gave new value to or for the

benefit of the debtor after the transfer was made unless tb
new value was secured by an otherwise unavoidable lien; (p

273
274
275

(2) if made in the ordinary course of business or financial
affairs of the debtor and the insider; or

276
277

(3) if made pursuant to a good faith effort to rehabilitate
the debtor and the transfer secured present value given for
that purpose as well as an antecedent debt of the debtor.

278
279
280

(g) A transfer is not voidableunder Section 4(a) (2) or Sec-
tion 5 of this chapter if the transfer results from:

281
282
283 (1) terminationof a lease upon default by the debtor when

the termination is pursuant to the terms of the lease and ap-
plicable law; or

284
285

(2) enforcement of a security interest in compliance with
Article 9 of the Uniform Commercial Code.

286
287

Section 9. Extinguishment of Cause of Action.288
A cause of action with respect to a fraudulent transfer or

obligation under this chapter is extinguished unless action is
brought:

289
290
291

(a) underSection4(a) (1), within 4 years after the transfer
was made or the obligation was incurred or, if later, within
one year after the transfer or obligation was or could
reasonably have been discovered by the claimant;

292
293
294
295

(b) under Section 4(a) (2) or s(a), within 4 years after the
transfer was made or the obligation was incurred; or

296
297

(c) under Section s(b), within one year after the transfer
was made or the obligation was incurred.

298
299

Section 10. Supplement of Provisions.300
Unless displaced by the provisions of this chapter, the prin-

ciples of law and equity, including the law merchant and the
law relating to principal and agent, estoppel, laches, fraud,
misrepresentation, duress, coercion, mistake, insolvency, or
other validating or invalidating cause, supplement its
provisions.

301
302
303
304
305
306
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307
308
309
310
311
312
313

'f*
2
3

1

Section 11. Uniformity of Application and Construction.
This chapter shall be applied and construed to effectuate its

general purpose to make uniform the law with respect to the
subject of this chapter among states enacting it.

Section 12. Short Title.
This chapter may be cited as the Uniform Fraudulent

Transfer Law.

Section 2. This Act applies to transfers made on and after
its effective date. Transfers made prior to that date are
governed by the uniform fraudulent conveyance law.

Section 3. This Act takes effect January 1, 1986
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