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SENATE No. 1468

By Mr. Doane, a petition (accompanied bybill, Senate, No. 1468) of Paul V. Doane,
Henri S. Rauschenbach, Howard C. Gaboon, Jr., Thomas S. Cahir and Peter B. Morin
for legislation to authorize the leasing of the Barnstable County Hospital to Cape
Cod Health Care Corporation and authorizing Barnstable County to provide monies
by means of a loan to said corporation. Counties.

In the Year One Thousand Nine Hundred and Eighty-five

An Act authorizing the leasing of the barnstable county

HOSPITAL TO CAPE COD HEALTH CARE CORPORATION AND AUTHORIZ-
ING BARNSTABLE COUNTYTO PROVIDE MONIES BY MEANS OF A LOAN
TO SAID CORPORATION.

1 Section 1. It is hereby found and declared that, due to the
2 constraints of the so-called “Proposition 2V>” and other fiscal
3 constraints on county governments, it is an extreme financial
4 burden on the taxpayers of the county of Barnstable to con-
-5 tinue the maintenance and operation of the Barnstable counity
6 hospital, to make available through the operation of the hos-
-7 pital adequate and comprehensive health care services to the
8 residents of the county as well as to residents of the common-
-9 wealth, and to undertake future expansion of services by the

10 hospital; that discontinuance of provision of health care serv-
-11 ices by the Barnstable county hospital is not in the best inter-
-12 est of the safety, health, and welfare of the county and of the
13 commonwealth; that the assumption of operational responsibil-
-14 ity for the hospital by a quasi-public nonprofit corporation is
15 necessary for the availability of adequate and comprehensive
16 health care services to the residents of the county, as well as
17 to the residents of the commonwealth; that the discontinuance
18 of availability of adequate and comprehensive health care serv-

-19 ices to the residents of the county, as well as to residents of
20 the commonwealth, is likely and such discontinuance cannot
21 be dealt with effectively by the ordinary operations of private
22 enterprise without the aids provided herein; and that the
23 provision of adequate and comprehensive health care services

Be it enacted by the Senate andHouse ofRepresentatives in General Court
assembled, and by the authority of the same, as follows:
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24 to the residents of the county, as well as to residents of the
25 commonwealth, and assumption of operational responsibility
26 for the hospital by such quasi-public nonprofit corporation
27 are public uses and purposes for which public money may be
28 appropriated and expended.

1 Section 2. For the purposes of this act the following words
2 and terms shall have the following meanings, except where
3 the context clearly indicates otherwise:
4 “Cape Cod Health Care Corporation”, or “corporation”, a
5 quasi-public nonprofit corporation organized under the pro-
-6 visions of chapter one hundred and eighty of the General Laws
7 to carry out public purposes relating to the provision of health
8 care services in the county, and With bylaws providing
9 that:

10 (1) it is organized to provide or arrange for the provision
11 of health care services in the county;
12 (2) membership in the corporation shall be open to all res-
-13 idents of the county who are eighteen years or older; pro-
-14 vided, however, that no employee of the corporation or of a
15 corporation controlled by the corporation shall be eligible to be
16 a member, director, or officer of the corporation while such

17 employee is in the employ of such corporation; and provided
18 further that, notwithstanding any general or special law to
19 the contrary, a person who is an elected county official then
20 in office shall be eligible to be a member, director, or officer of
21 the corporation or of a corporation controlled by the corpora-
-22 tion, and a person who has formerly been an elected county of-
-23 fleer but is no longer in office shall be eligible to be a member

24 or director, but not an officer, of the corporation or of a cor-

-25 poration controlled by the corporation;
26 (3) a majority of its board of directors shall be elected by
27 thefull membership, with each member of the corporation hav-
28 ing an equal vote;
29 (4) six of the members of the board of directors shall be
30 appointed by the county commissioners and, notwithstanding
31 any general or- special law to the contrary, one or more of
32 whom may be elected county officers then in office;
33 (5) one member of the board of directors shall be the coun-
-34 tv health officer in office from time to time, who shall serve
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35 ex officio and with vote; and
36 (6) elections shall be held annually for at least one-tMrd
37 of the members of the board of directors, so that each elected
38 director shall serve for a term of at least three years; pro-
-39 vided, however, that the corporation’s bylaws may provide for
40 indtSal terms for directors of less than three years in order
41 to assure that members of the board of directors shall serve
42 for staggered terms.
43 “Corporation controlled by the corporation”, a nonprofit
44 corporation the membership of which consists exclusively of
45 the Cape Cod Health Care Corporation, or a corporation a
46 majority of the voting stock of which is owned by the cor-
-47 porataon or by another corporation controlled by the corpora-
-48 tion.
49 “Commission”, the rate setting commission appointed pur-
-50 suant to section thirty-two of chapter six A of the General
51 Laws.
52 “County”, the county of Barnstable.
53 “County Commissioners” or “commissioners”, the county
54 commissioners of the county of Barnstable elected pursuant to
55 section four of chapter thirty-four of the General Laws.
56 “Department”, the department of public health established
57 pursuant to chapter seventeen of the General Laws.
58 “Hospital”, the Barnstable county hospital located in the
59 town of Bourne.

1 Section 3. Notwithstanding the provisions of any general
2 or special law to the contrary, the county commissioners, act-
-3 ing on behalf of the county, are hereby authorized, with the
4 approval of the county advisory board, to lease the buildings,
5 equipment and all, or a portion of, the land used by the coun-
-6 ty for purposes of the hospital, and to grant such easements
7 as are necessary to operate the hospital, to the corporation for
8 the purpose of providing health care services at the hospital,
9 endeavoring to provide access to health care services for resii-

-10 dents of the county, and facilitating the possibility of the
11 future development of services by the hospital, but for no
12 other purpose, for such period, not exceeding forty years, and
13 upon such terms as the commissioners shall determine, sub-
-14 ject to the approval of the county advisory board; provided,
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15 however, that such lease shall (i) be upon the express condi-
-16 tion and shall contain a covenant on the part of the corpora-
-17 tion that the lease shall terminate if the corporadon ceases
18 to provide chronic, rehabilitation, and other health care serv-
19 ices at the hospital; (ii) provide that the corporation shall,
20 while the lease is in force, keep the buildings and equipment of
21 the hospital in good order and condition and that any new
22 structures and facilities for health care sendees construed by
23 the corporation on the land used by the county for purposes
24 of the hospital shall forthwith upon construction become the
25 property of the county; (iii) provide for payment of such an-
26 nual rental as the commissioner shall determine reasonable but
27 in no event less than payments established under section four;
28 (iv) require the corporation to offer all employees of the
29 hospital on the date of execution of the lease positions and, to
30 the extent practicable, benefits comparable to their positions
31 and benefits immediately prior to execution of the lease; and
32 (v) provide that the corporation shall not terminate any such
33 employee solely as a result of execution of such lease. Such
34 lease may be renewed for successive periods of five years each,
35 provided that the terms of any such renewal shall be consistent
36 with the provisions of this act. Prior to entering into any such
37 lease, and prior to each renewal of same, the commissioners
38 shall find and incorporate in their minutes that:
39 (1) The lease, and each extension or renewal thereof, is
40 within the scope of this act and may reasonably be expected
41 to continue to assure the continuation of and possible future
42 development of health care services provided by the hos-
43 pital;
44 (2) The lease and each renewal thereof shall be of public
45 benefit and for a public purpose;
46 (3) The corporation is in compliance with the provisions of
47 section two governing its purposes and organization;
48 (4) The corporation appeal's able to manage its proposed
19 responsibilities under the lease;

50 (5) Provision iias been made in the lease, or in any renewal
51 thereof, for adequate reporting of financial data from the eor-
52 poration to the commissioners. Such provision shall include a

53 requirement for an annual audit of the hospital books by a
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54 certified public accountant, with copies of such audit to be
55 submitted to the commissioners and to the bureau of accounts,
56 and may require submission to the commissioners of financial
57 reports that the hospital is by law required to submit to other
58 governmental agencies;

59 (6) The corporation shall maintain sufficient control over
60 the provision of sendees at the hospital to ensure that public
61 benefit and public purposes are maintained. This determina-
62 tion shall be satisfactorily complied with if the services are
63 provided by the corporation itself or by a corporation con-
-64 trolled by the corporation.
65 Such findings, when adopted by the commissioners, shall be
66 conclusive.

1 Section 4. The commissioners are hereby authorized with
2 the approval of the county advisory board in each instance, to
3 loan to the corporation, from time to time, an amount or
4 amounts not to exceed in the aggregate seven hundred fifty
5 thousand dollars, to be used by the corporation for the pur-
6 poses of operating the hospital under the lease authorized un-
7 der section three and upon such further terms as the commis-
8 sioner shall determine. No such loan may be made later than
9 the third anniversary date of the execution of the lease au-

10 thorized under section three. The corporation may expend any
11 of said amounts for salaries, fringe benefits, supplies, con-
12 tractual obligations, capital equipment, and other expenses re-
13 la ted to operation of the hospital. The monies provided for in
14 this section shall be in addition to any monies received by the
15 corporation from any other public or private source. Monies
16 provided to the corporation under this section shall be ex-
17 pended under the sole supervision of the corporation, but the
18 corporation may discharge such funds for direct expenditure
19 by a corporation controlled by the corporation

10 Prior to the making of any loan to the corporation unde
2\ this section, the commissioners shall find and incorporate in

heir minutes th
1) The loan is within the scope of this act and may rea

24 sonably be expected to contribute to the successful assump
5 tion of operational responsibility for the hospital by the co

26 poration;
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27 (2) The loan is of public benefit and for public purposes;
28 (3) Private industry has not provided sufficient capital re-
-29 quired to permit the corporation successfully to assume op-
-30 erational responsibility for the hospital;
31 (4) The participation of the commissioners is necessary to
32 the successful assumption of the operational responsibility for
33 the hospital by the corporation because funding for working
34 capital is unavailable in the traditional capital markets, or
35 that credit has been offered on terms that would preclude suc-
-36 cess of the transfer of operational responsibility to the corpo-
-37 ration for the hospital;
38 (5) The corporation is in compliance with the provisions of
39 section two governing its purposes and organization;
40 (6) The corporation appears able to manage its proposed
41 responsibilities under the loan;
42 (7) The proceeds of the loan shall be used exclusively for
43 the purposes set forth in this section in connection with the
44 operation of the hospital;
45 (8) The loan document incorporates the reporting require-

-46 ments contained in the lease authorized under section three,
47 as found by the commissioners pursuant to subparagraph (5)
48 of section three, and requires a detailed quarterly account-
-49 ing to the commissioners with respect to the expenditure of
50 the loan funds; and
51 (9) The corporation shall maintain sufficient control over
52 the expenditure of such funds to ensure that public benefit
53 and public purposes are maintained. This determination shall
54 be satisfactorily complied with if the funds are to be ex-
-55 pended by the corporation itself or by a corporation controlled
56 by the corporation.
57 Such findings, when adopted by the commissioners, shall be
58 conclusive.
59 To effectuate the purposes of this section, the treasurer of
10 the county, when so authorized by the commissioners, and
11 with the approval of the county advisory board, may borrow
52 upon the credit of the county such sums as may be neces-
33 sary, not exceeding in the aggregate five hundred thousand
34 dollars, and may issue bonds or notes of the county there-
-55 for which shall bear on their face the words “Barnstable
36 County Hospital Loan, Act of 1983”. Each authorized issue
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shall constitute a separate loan and such loans shall be payable
in not more than twenty years from their dates. The bonds
or notes shall be signed by the county treasurer and counter-
signed by a majority of the county commissioners. The coun-
ty may sell said securities at private or public sale upon such
terms and conditions as the county commissioners may deem
proper but not for less than their face values. The county
commissioners shall establish in the lease authorized under
section three that the annual rental payment due to the coun-
ty thereunder shall be at least equal to the annual obligations
of the county under the outstanding bonds or notes issued un-
der the provisions of this section until the termination of such
indebtedness. Indebtedness incurred hereby shall, except as
herein provided, be subject to chapter thirty-five of the Gen-
eral Laws.
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Section 5. The commissioners are hereby authorized and
directed to establish an advisory committee for the hospital
for the purpose of advising and counselling the corporation in
its provision of health care sendees in the county. Said ad-
visory committee shall be composed of not less than five per-
sons and shall be appointed by the commissioners for a term
of office to be determined by the commissioners. No employee
of the county, of the hospital, of the corporation, or of a cor-
poration controlled by the corporation, shall be a member of
said advisory committee. Said advisory committee shall meet
with the officers of the corporation at least twice annually
and shall report relative to the effectiveness of the provision
of health care services by said corporation to the commission-
ers after each such meeting.
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Section 6. The corporation is hereby authorized to change
the name and designation of Barnstable county hospital; pro-
vided, however, that such change shall not affect the obliga-
tiosn of said corporation under the provisions of this act.

1

Section 7. In the event the corporation or a corporation
controlled by the corporation receives a determination of need
under the provisions of chapter one hundred eleven of the
General Laws from the department to establish a long-term
care unit or other health care service to be operated in con-
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6 junction with the hospital, the commission, in establishing or
7 approving any rates or charges for such long-term care unit
8 or other health care service so approved, shall allow the ac-
-9 tual direct costs associated with the operation of the long-

-10 term care unit or other service so approved, and in addition
11 thereto the actual indirect costs allocated to the operation of
12 such long-term care unit or other health care service.
13 The commission shall, for puxposes of establishing or ap-
-14 proving any rates or charges for the hospital effective as of
15 the date of the execution of the lease provided for in section
16 three, classify the hospital as a new provider and shall estab-
-17 lish or approve any of the hospital’s rates or charges based
18 on budgeted costs and statistics, rather than historic costs
19 and statistics, through the fust full fiscal year following the
20 date of the execution of said lease, and shall recognize the
21 hospitals’ actual direct and indirect costs of operations in es-
-22 tablishing or approving any of said rates or changes for the
23 ensuing two fiscal years after said first full fiscal year.

1 Section 8. Upon execution of the lease provided for by
2 section three, the corporation shall assume the county’s ob-
-3 ligations under all collective bargaining agreements entered
4 into by the county with unions representing employees of the
5 hospital, which agreements were in effect immediately prior
6 to execution of said lease and which would by their terms haw
7 continued in effect were the lease not executed. The corpora-
-8 tion’s obligations under this section shall continue in effect
9 only for the duration of the then current term of any such

10 agreement.

1 Section 9. The findings contained in section one and any
2 findings made by the commissioners pursuant to sections three
3 or five shall not be construed as constituting a determination
4 of the need for any substantial capital expenditure by or sub-
-5 stantial change in the services of the hospital required to be
6 made by the department pursuant to chapter one hundred
7 eleven of the General Laws.

1 Section 10. Property used for the purposes of this act,
2 whether or not leased, shall be deemed to be held by the coun-
-3 ty in its governmental capacity; and the county shall not bo
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4 liable for any injury, loss or damage suffered by any person
5 or property on or about any property so acquired or used.

1 Section 11. The limitations contained in section three of
2 chapter two hundred and sixty-six of the Acts of nineteen hun-
3 dred and twenty-six with respect to the scope of the services
4 to be provided by the hospital shall not apply on and after the
5 date of execution of the lease provided for by section three,

A 6 notwithstanding the termination or expiration of said lease.

2 hundred and fifty-three of the General Acts of nineteen hun-
3 dred and fifteen, as amended by section two of chapter three
4 hundred and seventy-nine of the Acts of nineteen hundred and
5 twenty and chapter two hundred and sixty-three of the Acts
6 of nineteen hundred and seventy-three, concerning the composi-
7 tion and authority of the board of trustees of the hospital,
8 shall not apply, and said board shall cease to function, on and
9 after the date of execution of the lease provided for by section

10 three; provided, however, that upon termination or expiration
11 of said lease said board of trustees shall be re-established
12 the composition specified by chapter two hundred and sixty-
13 three of the Acts of nineteen hundred and seventy-three and

with the authority specified in chapter one hundred and fifty-14
three of the General Acts of nineteen hundred and fifteen, as15

16 amended.

Section 13. Notwithstanding the provisions of any general
or special law to the contrary, as of the effective date of this
act, current or former members of the board of trustees of
the hospital and health officers of the county, other than
elected county officials, shall be eligible to serve as members,
directors, and officers of the corporation or of a corporation
controlled by the corporation, unless any such indivdual is
otherwise disqualified from holding such position because of
the provisions of subparagraph (2) of the definition of the
corporation contained in section two, and shall be eligible to
participate as such in negotiations relating to execution of the
lease provided for by section three or the loan provided for
by section four and to execute any documents relating thereto
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1 Section 12. The provisions of section four of chapter one
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i

14 on behalf of the corporation or a corporation controlled by
15 the corporation, as the case may be; provided, however, that
16 any such members of the board of trustees of the hospital
17 or health office of the county shall (i) receive no compensa-
-18 tion for such participation, (ii) advise the commissioners and
19 state ethics commission of his or her position with the cor-

-20 poration or the corporation controlled by the corporation, as
21 the case may be, and of his or her participation in such nego-
-22 tiations, and (iii) refrain from participating as a member of
23 the board of trustees of the hospital in decisions, recommenda-
-24 tions, or the rendering of advice with respect to such lease or
25 loan. Further notwithstanding the provisions of any general
26 or special law to the contrary, as of the effective date of this
27 act employees of the hospital who became employees of the
28 corporation or of a corporation controlled by the corporation
29 shall be eligible to participate on behalf of such corporation in
30 negotiations relating to execution of the lease provided for by
31 section three or the loan provided for by section four, provided
32 that any such employee so participating shall advise the com-
-33 missioners and the state ethics commission of his or her em-
-34 ployment with the corporation or the corporation controlled
35 by the corporation, as the case may be, and of his or her par-
-36 ticipation in such negotiations.

1 Section 14. If any provision of this act, or the application
2 of such provision to any person or circumstances, shall be held
3 invalid, the remainder of this act, or the application of such
4 provision to persons or circumstances other than those as to
5 which it is held invalid, shall not be affected thereby.

1 Section 15. This act shall take effect upon its passage.



t

e



!■


