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By Ms. Melconlan, a petition (accompanied by bill, Senate, No. 2165) of Linda
J. Melconlan, Martin T. Reilly, John P. Burke, Richard R. Tlsel, Joseph B. Mcln-
tyre and other members of the General Court for legislation relative to liquor legal
liability Insurance. Insurance.

Commonuiealtlj of fMaHjaadjujacttH

In the Year One Thousand Nine Hundred and Elghty-flve.

An Act relative to liquor legal liability insurance.

Whereas, the deferred operation of this act would tend to defeat
its purpose, which is, in part, to guarantee the continued availability
of liquor legal liability insurance, therefore, it is hereby declared
to be an emergency law, necessary for the immediate preserva-
tion of the public convenience.

Be it enacted by the Senate and House ofRepresentatives in GeneralCourt
assembled, and by the authority of the same, as follows:

1 Section 1. As used in this section, the following words shall
2 have the following meanings:
3 “Association, ’ ’ the joint underwriting association establish-
-4 ed pursuant to the provisions of this section.
5 “Commissioner,” the commissioner of insurance.
6 “Licensee,” any person, firm, corporation, association or
7 othercombination ofpersons presently holding a valid license
8 for the sale of alcoholic beverages pursuant to Chapter 138.

9 “Liquor Legal Liability Insurance,” insurance coverage
10 against the legal liability of the insured and against loss,
11 damage, or expense incident to a claim arising out of the death
12 or injury of any person as the result of negligence in the
13 distribution, sale, or serving of alcohol by any licensee,
14 employee, or their agent.
15 “Net direct premium,” gross direct premiums written on
16 personal injury liability insurance written pursuant to the pro-
-17 visions of Chapter ninety and one hundred and seventy-five
18 of the General Laws, including the liability component of
19 multiple paid package policies as computed by the commis-
-20 sioner, less all premiums and dividends credited or returned
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to policyholders or the unused or unabsorbed portions of
premium deposits.

21
22

A temporary, nonexclusive, joint underwriting association
is hereby established, consisting of all insurers authorized to
write and engaged in writing, within the commonwealth on a
direct basis, personal injury liability insurance pursuant to the
provisions of chapter ninety and one hundred and seventy-five
of the General Laws including insurers covering such perils
in multiple peril package policies. Every such insurer shall
be a member of the association and shall remain a member
as a conditionof its authority to continueto transact suchkind
of insurance within the commonwealth. The purpose of the
Association shallbe to provide liquor legal liability insurance.
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The association shall, pursuant to theprovisions of this sec-
tion and the plan of operation with respect to liquor legal
liability insurance, have the power on behalf of its members
to issue or to cause to be issued, policies of insurance to ap-
plicants, including incidental coverages and subject to limits
as specified in the plan of operation, but not to exceed five hun-
dred thousand dollars for each claimant under one policy and
one million dollars for all claimants under one policy in any
one year; to underwrite such insurance and to adjust and pay
losses with respect thereto, or to appoint service companies
to perform these functions; to assume reinsurance from its
members; and to assign reinsurance.
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46 The commission shall, after consultaton with the jointunder-

writing association, representatives of the public, the ABCC,
Massachusetts Package Store Association, Massachusetts
Restaurant Association and other affected individuals and
organizations, promulgate a plan of operation consistent with
the provisions of this section, to become effective and
operative no later than June first, nineteen hundred and eighty-
five. Said plan of operation shall provide for economic, fair
and non-discriminatory administration, and for the prompt
and efficient provisions of liquor legal liability insurance, and
shall contain other provisions including, but not limited to,
preliminary assessment of all members for initial expenses
necessary to commence operations, establishment of
necessary facilities, management of the association, assess-
ment of members to defray losses and expenses, commission
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arrangements, reasonable and objective underwriting stan-
dards, acceptance and cession ofreinsurance, appointment of
servicing carriers and procedures for determining amounts
of insurance to be provided by the association. Said plan of
operation shall establish specific limits of coverage based upon
seating capacity, type of license, hours of operation, gross
volume of liquor sales, and such other criteria as the director
shall develop. Said plan shall also provide that any profit
achieved by the association shall be added to the reserves of
the association or returned to the policyholders as a dividend.
Amendments to the plan of operation may be made by the
directors of the association, subject to the approval of the com-
missioner, or shall be made at the direction of the
commissioner.

Any licensee, upon proof that the license has made a reason-
able effort to obtain insurance and has been unable to obtain
it, shall be entitled to apply to the association for such
coverage. Such application may be on behalf of an applicant
by a broker or agent authorized by the applicant. If the
association determines that the applicant meets the under-
writing standards of the association as prescribed in the plan
of operation, and there is no unpaid, uncontestedpremium due
from the applicant for prior insurance as shown by the insured
having failed to make written objection to premium charges
within thirty days after billing, the association, upon receipt
of thepremium, or suchportion thereofas is prescribed in the
plan of operation, shall cause to be issued a policy of liquor
legal liability insurance for a term of one year.

The rates, rating plans, rating rules, rating classifications,
territories and policy forms applicable to the insurance writ-
ten by the association and statistics relating thereto shallbe
subject to the provisions of chapter one hundredand seventy-
five A of the GeneralLaws. Within such time as the commis-
sioner shall direct, the association shall submit for the ap-
proval of the commissioner, an initial filing, inproper form,
of policy forms applicable to liquor legal liability insurance
to be written by the association. In the event the commissioner
disapproves such initial filing, the association shall amend
such filing, in whole or part, in accordance with the direction
of the commissioner. If the commissioner is unable to approve
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101 such filing or amended filing, within the time specified, he
shallpromulgate the policy forms, andrules to be usedby the
association in writing such insurance.

102
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104 All insurers which are members of the association shall par-

ticipate in its writings, expenses, and losses in the proportion
that the net directpremiums of each such member, excluding
that portion of premiums attributable to the operation of the
association written during the preceding calendar year, bears
to the aggregate net direct premiums written in the com-
monwealth by all members of the association. Each insurer’s
participation in the association shall be determined annually
on the basis of such net direct premiums written during the
preceding calendaryear, as reported in the annual statements
and other reports filed by the insurer with the commissioner.
No member shall be obligated in any one year to reimburse
the association on account of its proportionate share in the
deficit from operations of the association in that year in ex-
cess of one percent of its surplus to policyholders and the ag-
gregate amount not so reimbursed shall be reallocated among
the remaining members in accordance with the method of
determining participation prescribed in this section after ex-
cluding from the computation the total net directpremiums
ofall members not sharing in such excess deficit. In the event
that the deficit from operations allocated to all members of
the association inany calendaryear shall exceed one percent
of their respective surplus to policyholders, the amount of such
deficit shall be allocated to each member in accordance with
the method of determining participation prescribed in this
section.
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The association shall be governed by a board of thirteen
directors, eight of whom shall be elected by cumulative voting
by the members of the association, whose votes in such elec-
tion shall be weighted in accordance with each member’s net
directpremiums written during the preceding calendar year.
Four directors shall be appointed by the commissioner as
representatives of the licensees. One shall be appointed by the
Commissioner as a representative of the insurance producers
The eight elected directors serving on the first board shall be
elected at a meeting of members, or theirauthorized represen-
tatives, which shall be held at a time andplace designated by
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141 the commissioner. The other five directorsserving on the first
board shall be appointed on or before the date of such meeting.142

143 Any applicant to the association, any person insured pur-
suant to this section, or their representatives, or any affected
insurer, may appeal for review to the commissioner within
thirty days afterany ruling, action, or decisionby or on behalf
of the association, with respect to those items the plan of opera-
tion defines as appealable matters. On receipt of any such ap-
peal, the commissionershall, after due hearing and investiga-
tion, enter such finding or decision as he deems shall best meet
the purpose of this section.
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152 Any person aggrieved by any such finding, order or deci-

sion and any person aggrieved by any other rule or regula-
tion of the commissioner made pursuant to this section may,
within ten days of filing of any such finding, order, decision,
rule or regulation in the office of the commissioner, appeal
therefrom to the superior court, for the county in which the
complainant resides. The court shall, after such notice to the
parties as it deems reasonable, hold a summary hearing on
such appeal and shall have jurisdictionto review all questions
of fact and law, and to affirm or reverse such finding or order
and to make any appropriate judgment.
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The association shall file in the office of the commissioner,
annually on or before the first day of March, a statement which
shall contain information withrespect to its transactions, con-
dition, operations and affairs during thepreceding year. Such
statement shall contain such matters and information as are
prescribed and shall be in such form as is approved by the
commissioner. The commissioner may, at any time, require
the association to furnish additional information with respect
to its transactions, condition or any matter connected
therewith considered to be material and of assistance in
evaluating the scope, operation and experience of the
association.
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The commissioner shall make an examination into the af-
fairs of the association at least annually. Such examination
shall be conducted and the report thereon filed in the manner
prescribed in section four of chapter one hundrd and seventy-
five of the General Laws.
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There shall be no liability on the part of, and no cause of ac-180
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181 tlonof any nature shall arise against the association, its agents
182 or employees, an insurer, any licensed agent or broker, or the
183 commissioner or his authorized representatives, for any
184 statements made in goodfaithby them in any reports or com-
-185 munlcations concerning risks insured or to be insured by the
186 association, or at any administrative hearing conducted in con-
-187 nectlon therewith.

1 Section 2. Section lof this act shall terminate on December
2 31. 1987. I

Section 3. Chapter 175 of the GeneralLaws is hereby fur-
ther amended by adding after section 195 the following new
section:

1
2
3

Section 196. Where a payment is made by an insurer under
the terms of a policy of liquor legal liability insurance, it shall
be the dutyof the insurer to give notice of said payment to the
Alcohol Beverage Control Commission established pursuant
to Chapter 138 of the GeneralLaws within ten days ofpayment.

4
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Said notice shall include, but not be limited to the following:
the name of insured(s), name of claimant(s), amount paid,
date(s) of incident(s) for which payment is made.

9
10
11

In the absence of fraud, malice or criminalact, no insurance
company, or person who furnished information on its behalf,
or any duly licensed insurance agent or broker, or any
employee of such agent or broker, through whom the policy
was issued shall be liable for damages in a civil action or sub-
ject to criminal prosecution for any conductreasonably under-
taken pursuant to the provisions of this section.
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Section 4. Section 1 of Chapter 138, as most recently
amended by Section 1 of Chapter 369 of the Acts of 1983 is fur-
ther amended by adding the following after paragraph 9:

1

2
3
4 “Intoxicatedperson”, any person whose mental or physic I

faculties, as a result of drug or alocoholic beverage use haJ
been diminished so as to cause that person’s ability torespond
and act in a manner that is inconsistent with that of an or-
dinary, prudent person under like circumstances.

5
6
7
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“Licensee”, any person, firm corporation, association or
other combination ofpersons presently holding a valid license
for the sale of alcoholic beverages pursuant to Chapter 138

9
10
11
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1 Section 5. Section 62 of Chapter 138, as most recently
amended by Section 39 of Chapter 440 of the Acts of 1935 is fur-
ther amended by adding the following paragraph:

2
3

(a) Upon receipt of notificationof a payment as prescribed
by Chapter 175, Section 196, pursuant to his authority under
this chapter, the Commissioner shall cause an investigation
into the circumstances involving said payment to be con-
ducted. Upon a determinationthat a violationof any provision
of this chapter, or any regulation promulgated by the Com-
missioner has occurred, and contributed to the cause of ac-
tion for which the settlement was made, the Commissioner
shall fine the licensee one thousand dollars or 10% of the gross
sales ofalcoholicbeverages made by the licensee in the month
during which the violation occurred, whichever is greater.
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Section 6. Section 69 of Chapter 138, as most recently
amended by Chapter 287 of the Acts of 1973 is amended by
striking out Section 69 and inserting in its place the following
section:

1
2
3
4

Section 69. No alcoholic beverages shallbe sold or delivered
by anyone licensedpursuant to this chapter, to any person for
consumption, who is intoxicated. If such intoxicated person
thereafter injures the person or property of another as a con-
sequence of such intoxication, such seller or deliverer shall
pay just damages to the person injured up to the amount of
five hundred thousand dollars, or to persons Injured as a con-
sequence of such intoxication up to an aggregate amount of
1 million dollars, to be recovered in an action under this sec-
tion, provided the aggrieved person or persons give written
notice to such seller or deliverer within ninety days of the oc-
currence of such injury to person or property, or of his or their
intention to bring an action under this section. Any action
under this section shallbe brought within one year of the con-
duct complained of.
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19
(a) This section is the exclusive remedy against defendants

for claims by those suffering damages based on the defen-
dant’s service, sale or delivery of alcoholic beverages.
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