
HOUSE No. 1207
By Miss Howe of Somerville, petition of Marie E. Howe relative to

the prevention of, response to, and compensation for releases ofoil and
hazardous materials. Natural Resources and Agriculture.

In the Year One Thousand Nine Hundred and Eighty-Seven.

An Act relating to the prevention of, response to, and compen-
sation FOR RELEASES OF OIL AND HAZARDOUS MATERIALS.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 26A of chapter 21 of the General Laws is
2 amended by striking therefrom the defined term “hazardous mate-
-3 rial” and the definition therefor, as added by section 1 of chapter
4 705 of the acts of 1979.

1 SECTION 2. Clause (14) of section 27 of said chapter 21, as
2 most recently amended by section 1A of chapter 261 of the acts of
3 1980, is repealed.

1 SECTIONS. The second paragraph of section 40 of said chap-
-2 ter 21, as added by section 3 of chapter 705 of the acts of 1979, is
3 repealed.

1 SECTION 4. The General Laws are amended by inserting after
2 chapter 21 D the following chapter:

4 MASSACHUSETTS OIL AND HAZARDOUS MATERIAL-
-5 RELEASE PREVENTION,RELEASE PREVENTION,
6 RESPONSE AND COMPENSATION ACT

7 Section I. Title and Purpose. This chapter shall be known and
8 may be cited as the “Massachusetts Oil and Hazardous Material

Commontoealtf) of iflaftsatfjugctttf

3 CHAPTER 21E.
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9 Release Prevention, Response and Compensation Act”. This
10 chapter shall be construed liberally to effectuate its purposes which
1 I are to prevent or remedy damage or threatened damage to the
12 public health, safety, welfare and the environment, to facilitate
13 response to environmental incidents at mininum cost to the
14 taxpayers of the commonwealth in responding to environmental
15 incidents to provide an improved, equitable system of compensa-
-16 tion for individuals whose exposure to hazardous materials causes
17 or is a substantial factor in causing chronic or progressive diseases,
18 and, above all, to protect present and future public health, safety,
19 welfare and the environment. Activities subject to this chapter
20 involving the release or threatened release of oil or hazardous
21 materials shall be presumed to be closely regulated and subject to
22 close government supervision and inspection. Artifice of law shall
23 not be effective to avoid liabilities, obligations, or restrictions
24 imposed by or pursuant to this chapter. The provisions of this
25 chapter are in addition to, and do not supplant, remedies available
26 and liabilities established under other statutes and the common
27 law.
28 The legislature hereby finds and declares that the release and
29 threat of release of oil and hazardous material into the environ-
-30 ment are matters which, because of the hazard which they present,
3 I require prompt and effective action. The legislature also finds and
32 declares its intent that, to the maximum extent possible, such
33 action shall be undertaken, not at the expense of the taxpayers, but
34 by the persons who are liable for the release of threat thereof. The
35 legislature further declares that such releases and threats, depend-
-36 ing upon the substance and the quantity and location thereof,
37 present different and distinct levels of hazard to the public health,
38 safety, welfare and the environment, and that such differences and
39 distinctions and other pertinent considerations should be taken
40 into account by government in the formulation of programs and
41 requirements relative to such releases and threats thereof.
42 Section 2. Definitions. Unless the context clearly requires
43 otherwise, when used in this chapter, the following terms shall have
44 the following meanings:
45 “Account” means the Massachusetts Hazardous Waste Victim
46 Compensation Account.
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%

Administrator” means the chief executive of the Massachusetts
Hazardous Waste Victim Compensation Account.

47
48

Assess and “assessment” mean such investigations, monitor-
ing, surveys, testing, and other information gathering activities to
identify: (1) the existence, source, nature and extent of a release or
threat of release of oil or hazardous materials; (2) the extent of
danger to the public health, safety, welfare and the environment;
and (3) those persons liable under section five. The term also
includes, without limitation, studies, services and investigations to
plan, manage and direct assessment, containment and removal
actions, to determine and recover the costs thereof, and to
otherwise accomplish the purposes of this chapter.

49
50
51
52
53
54
55
56
57
58
59 “Act of God”’ means an unanticipated grave natural disaster or

other natural phenomenon of an exceptional, inevitable, and
irresistible character, the effects of which could not have been
prevented or avoided by the exercise of due care of foresight. A
natural disaster is unanticipated when it is of a type unexpected
given the area, the season, and the past history of conditions.

60
61
62
63
64
65 “Average Weekly Wage In The Commonwealth” means , the

average weekly earnings of workers on private payrolls within the
Commonwealth, as determined each year and promulgated by the
director of the division of employment security, under the mandate
of subsection (a) of section twenty-nine of chapter one hundred
fifty-one A.

66
67
68
69
70

“CERCLA” means the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980, 42 USC & 9601
et seq. Pub. Law No. 96-510, as may be amended from time to time.

71
72
73

“Commissioner” means the commissioner of the department.74
“Contain” or “containment” means actions taken in response to

a release or threat of release of oil or hazardous material into the
environment to prevent or minimize the release of oil or hazardous
material so that it does not migrate or otherwise cause or threaten
substantial danger to present or future public health, safety, wel-
fare or the environment. The term also includes security measures,
including, without limitation, fencing to limit and restrict access to
a site or vessel where there has been a release or there is a threat of a
release of oil or hazardous material.

75
76
77
78
79
80
81
82
83

“Covered Disease” means any chronic or progressive disease
causing a medically verifiable impairment of health, or death.

84
85
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86 which scientific, medical or epidemiological evidence suggests
87 could be associated with exposure to a hazardous chemical sub-
-88 stance or mixture, such as cancer, genetic mutations, physiological
89 malfunctions (including malfunctions in reproduction), and physi-
-90 cal deformation in humans or their offspring. A disease shall be
91 considered a chronic or progressive disease if it does not typically
92 manifest itself in humans within one year after initial exposure to
93 the particular chemical substance or mixture under the circum-
-94 stances in question, unless the trier of fact determines that this
95 criterion is clearly inappropriate in light of the equities and in order
96 to effectuate the purposes of the Act. In no case shall a disease be
97 denied classification as a chronic or progressive disease if it mani-
-98 fests itself in a period of time greater than that allowed under
99 otherwise applicable law for filing a claim or lawsuit for damages

100 for such disease. In addition, any disease allegedly resulting from
101 exposure of the parent of the individual to a hazardous material
102 prior to the birth of the harmed individual automatically shall be
103 considered a chronic or progressive disease.
104 “Department” means the department of environmental quality
105 engineering.
106 “Disease” means any medically verifiable impairment of health,
107 or death from such medically verifiable impairment of health.
108 “Environment” means waters of the commonwealth, land, sur-
-109 face or subsurface strata, or ambient air.
110 “FWPCA” means the Federal Water Pollution Control Act. 33
11 I U.S.C. §§ 1251 et seq., as may be amended from time to time.
1 12 “Hazardous material” includes, but is not limited to, any mate-
-113 rial, in whatever form which, because of its quantity, concentra-
-114 tion, chemical, corrosive, flammable, reactive, toxic, infectious or
115 radioactive characteristics, either separately or in combination
1 16 with any substance or substances, constitutes a present or potential
117 threat to human health, safety, welfare or to the enviroment, when
118 improperly stored, treated, transported, disposed of, used, or oth-

I 19 erwise managed. The term does not include oil, but does include
120 waste oil. The term includes all those substances which are
121 included under 42 U.S.C. § 9601(14), but it is not limited to those
122 substances.
123 “Individual” means any natural person.
124 “Manifest” means that a disease or injury is apparent to a
125 reasonable individual in similar circumstances, and who pos-
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126 sesses like intelligence and sensory faculties. In the case of an
127 incompetent individual a disease shall not be considered manifest
128 before such period of incompetency ends, or if it does not end, until
129 it is apparent to a reasonable individual, charged with the care of
130 such incompetent individual. In the case of an individual less than
131 eighteen years of age, a disease shall not be considered manifest
132 before such person is eighteen years of age.
133 “Oil means insoluble or partially soluble oils of any kind or
134 origin or in any form, including, without limitation, crude or fuel
135 oils, lube oil or sludge, asphalt, insoluble or partially insoluble
136 derivatives of mineral, animal or vegetable oils. The term does not
137 include waste oil, and does not include those substances which are
138 included in 42 U.S.C. § 9601(14).
139 “Owner or operator” means: (I) in the case of a vessel, any
140 person owning, operating or chartering by demise such vessel, (2)
141 in the case of a site, any person owning or operating such site, and
142 (3) in the case of an abandoned site, any person who owned,
143 operated, or otherwise controlled activities at such site prior to
144 such abandonment.
145 “Person” or “party” means any agency or political subdivision of
146 the federal government or the commonwealth, any state, public or
147 private corporation or authority, individual, trust, firm, joint stock
148 company, partnership, association or other entity, and any officer,
149 employee, or agent of such person, and any group of persons.
150 “Persons” does not include the Account.
151 “Release” means any spilling, leaking, pumping, pouring, emit-
-152 ting, emptying, discharging, injecting, escaping, leaching, dumping
153 or disposing into the environment, but excludes; (1) emissions
154 from the exhaust of an engine, (2) release of source, by product, or
155 special nuclear material from a nuclear incident, as those terms are
156 defined in 42 U.S.C. §2014, if such release is subject to require-
-157 ments with respect to financial protection established by the
158 Nuclear Regulatory Commission under 42 U.S.C. § 2210, (3) the
159 normal application of fertilizer, and (4) the application of pcsti-
-160 cides consistent with their labelling.
161 “Remove” or “removal” means the cleanup or removal of re-
-162 leased oil or hazardous materials from the environment, such
163 actions as may be necessarily taken in the event of the threat of
164 release of oil or hazardous materials into the environment, the
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disposal of removed oil or hazardous material, or the taking of
such other actions as may be necessary to prevent, minimize, or
mitigate damage to the public health, safety, welfare or the envi-
ronment, which may result from a release or threat of release.

165
166
167
168

“Respond” or “response” or “response action” means assess,
assessment, contain, containment, remove and removal.

169
170

“Site” means any building, structure, installation, equipment,
pipe or pipeline (including any pipe into a sewer or publicly-owned
treatment works), well, pit, pond, lagoon, impoundment, ditch,
landfill, storage container, motor vehicle, rolling stock, or aircraft,
or any other place or area where oil or hazardous material has been
deposited, stored, disposed of, or placed or otherwise come to be
located. The term does not include any consumer product in con-
sumer use or any vessel.

171
172
173
174
175
176
177
178

“Vessel” means every description of watercraft or otherartificial
contrivance used, or capable of being used, as a means of transpor-
tation on water.

179
!80
i 8

“Waters of the commonwealth” means all waters within the
jurisdiction of the commonwealth, including, without limitation,
rivers, streams, lakes, ponds, springs, impoundments, estuaries,
coastal waters and groundwaters. The term does not include
impoundments of chemical wastes.

182
183
184
185
186
187 Section 3. General Powers and Duties, (a) The department

shall take all action appropriate to secure to the commonwealththe
benefits of FWPCA, CERCLA and other pertinent federal
legislation.

188
189
190
191 (b) For the purpose of implementing this chapter, FWPCA,

CERCLA, and other pertinent laws, the department is authorized
to prepare and from time to time update a Massachusetts Contin-
gency Plan which, to the extent that the Department deems
appropriate and practicable, shall comport with and complement
the National Contingency Plan prepared underthe authority of 33
U.S.C. § 1321(c) and 42 U.S.C. § 9605. In preparing said plan the
department, to the extent it deems practicable and appropriate,
shall consider and take into account regionally and locally devel-
oped contingency plans.

192
193
194
195
196
197
198
199

200
(c) The department shall adopt, amend or repeal such regula-

tions as it deems appropriate for the implementation, administra-
tion and enforcement of this chapter, FWPCA, CERCLA and

201
202
203
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!

other pertinent laws. Such regulations may include provisions
waiving or limiting the applicability of this chapter as to any matter
which the department determines to be adequately regulated by
another program or government agency. To the maximum extent
practical, the department shall integrate its implementation and
enforcement of this chapter with other programs established for
the protection of the public health, safety, welfare and the
environment.

204
205
206
207
208
209
210
211

Section 4. Response Actions. Whenever it has reason to be-
lieve thatoil or hazardous materials has been released or that there
is a threat ofrelease of oil or hazardous material, the department is
authorized to take or arrange for such actions as it reasonably
deems necesary. Prior to undertaking any response action, the
department shall notify the owner or operator of the site or vessel
of its intent to take such action. Such notice shall not be required
when the department does not know the identity or location of the
owner or operator, or when because of an emergency or other
circumstance, the giving of such notice would be impractical. In the
event the department and the department of public health jointly
determine the need for, scope and cost of a study of the public
health effects of a release or threat of release of oil or hazardous
material, the department shall provide for the conduct of such
study under the direction of the department of public health.

'213
214
215
216
217
218
219
220
221
222
223
224
225
226

Nothing in this section is intended to preclude assessment, con-
tainment and removal by any person threatened or damaged by
such release or threat of release, provided such assessment, con-
tainment and removal is conducted consistently with assessment,
containment and removal actions conducted by the department.
Chemicals shall not be used in the assessment, containment and
removal of released oil or hazardous materials unless and until
their use has been authorized by the department.

227
228
229
230
231
232
233
234
235 Any person who undertakes assessment, containment or remov-

al action regarding the release or threat of release of oil or hazard-
ous material shall be entitled to reimbursement from any other
person liable for such release or threat of release for the reasonable
costs of such assessment, containment and removal. If such release
resulted from the negligence of two or more persons, each shall be
liable to the others for his pro rata share of the costs of assessment,

containment and removal.

. 236(*37
238
239

240
241
242
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Any person, other than a responsible party under section 5,
paragraph (a) subsection (I), (2) (3), (4), and (5), who gratuitously
renders assistance at the request of a duly authorized representa-
tive of the department in removing oil or hazardous material
released shall not be held liable, notwithstanding any other provi-
sion of law, for civil damages as a result of any act or omission by
him in removing such oil or hazardous material, except for acts or
omissions of gross negligence or willfull misconduct.

243
244
245
246
247
248
249
250

Section 5. Liability, (a) Except as otherwise provided in this
section.

251
252

(I) the owner or operator of a vessel or a site from or at which
there has been a release or threat of release of oil or hazardous
material;

253
254
255

(2) any person who at the time of storage, disposal or release of
any oil or hazardous material owned or operated any site at or
upon which such oil or hazardous material was stored or disposed
ofand from which there is or has been a release or threat of release
of oil or hazardous material;

256
257
258
259
260

(3) any person who by contract, agreement, or otherwise,
directly or indirectly, arranged for the transport, disposal, storage
or treatment of oil or hazardous material to or in a site or vessel
from or at which there is or has been a release or threat of release of
oil or hazardous material;

261
262
263
264
265

(4) any person who, directly or indirectly, transported any oil or
hazardous material to transport, disposal, storage, or treatment
vessels or sites from or at which there is or has been a release or
threat of release of such oil or hazardous material; and

266
267
268
269

(5) any person who otherwise causes or is legally responsible for
a release or threat of release of oil or hazardous material from a
vessel or site, shall be liable, without regard to fault, (A) to the
commonwealth for all costs of assessment, containment and remov-
al incurred pursuant to section four or eight relative to such
release or threat ofrelease, (B) to the commonwealth for all dam-
ages for injury to and for destruction or loss of natural resources,
including the costs of assessing and evaluating such injury, destruc-
tion or loss, incurred or suffered as a result of such release or threat
ofrelease, and (C) to any person for damage to his real or personal
property incurred or suffered as a result of such release or threat of
release. Except as provided in paragraph (b), such liability shall be
joint and several.

270
271
272
273
274
275
276
277
278
279
280
28!
282
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283 (b) Any person otherwise liable for any costs or damages set
forth in subparagraphs (A), (B) and (C) of paragraph (a) who
establishes by a preponderance of the evidence that only a portion
of such costs or damages is attributable to a release or threat of
release of such oil or hazardous material with which he is asso-
ciated under clauses (1), (2), (3), (4) or (5) of paragraph (a) shall be
required to pay only for such portion.

284
285
286
287
288
289

(c) Subject to the limitation provided in paragraph (d), there
shall be no liability under paragraph (a) for a person otherwise
liable who can establish by a preponderance of the evidence, (A)
that the release or threat of release of oil or hazardous material and
the damages resulting therefrom were caused by:

290
291
292
293
294

(I) an act of God;295
(2) an act of war.296
(d) Any person whose land has been the site of a release of oil or

hazardous material for which the department has incurred costs
for assessment, containment and removal under section four and
who can establish by a preponderance of the evidence that he is
otherwise eligible for the defenses set forth in paragraph (c) shall be
liable to the department for such expenses only to the extent of the
value of the property following the department’s assessment, con-
tainment and removal actions.

297
298
299
300
301
302
303
304

(e) All persons liable under paragraph (a) who are liable for a
release or a threat of a release for which the department incurs costs
for assessment, containment and removal, shall be liable, jointly
and severally, to the commonwealth in an amount up to three times
their liability as set forth in this section.

305
306
307
308
309
310
311

(0 No indemnification, hold harmless, or similar agreement or
conveyance shall be effective to transfer from the owner or opera-
tor of any vessel or site or from any person who may be liable for a
release or threat of release of oil or hazardous material under this
section, to any other person the liability imposed under this sec-
tion. Nothing in this paragraph shall bar any agreement to insure,
hold harmless, or indemnify a party to such agreement for any
liability under this section.

312
313
314
315
316
317

Section 6. Hazardous Waste Victim Compensation Account.
(a) There is hereby established in the Department of the Treasurer
a nonlapsing, revolving Massachusetts Hazardous Waste Victim
Compensation Account. The Account shall consist of a portion of

318
319
320
321
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322 the monies raised from bonds issued and from fees assessed under
323 this chapter, and any interest earned on any money deposited in the
324 Account. Three million dollars shall be transferred annually to the
325 Account
326 (b) The Account shall be maintained at $5,000,000. Following
327 any year in which the Account exceeds $5,000,000, monies shall
328 not be transferred to the Account unless
329 (I) the balance of the Account drops below $5,000,000;

30 (2) the pending claims against the Account exceed 50% of the
331 Account’s existing balance
332 (c) Monies in the Account not currently needed to meet the
333 claims pending against the Account shall be deposited with the
334 Treasurer of the Commonwealth to the credit of the Account and
335 shall be invested in such manner as is provided in the General
336 Laws. Interest received on the investment shall be credited to the
337 Account
338 (d) The Governorshall appoint the Administrator to act as chief
339 executive of the Account within six months after the enactment of
340 this Act. The Administrator shall serve at the pleasure of the
341 Governor, and shall receive an annual salary of $35,000, The
342 Administrator is authorized to adopt, repeal, amend and enforce
343 regulations necessary to implement the purposes of this section and
344 sections 7,8, 9, 10, and I 1. The Administrator may promulgate a
345 list of covered diseases under this Act, but such list shall not have
346 the effect of limiting the number or type of diseases that qualify as
347 covered diseases
348 (f) Monies in the Account may be used to pay for;

349 (1) claims authorized under section 7of this Act;
350 (2) the costs of recovering claim payments pursuant to subroga-
351 tion, including witness fees and court costs incurred during such
352 efforts;
353 (3) theadministrative, legal and other costs of processing, eval-
-354 uating and arbitrating claims pursuant to this Act;
355 (4) other expenses reasonably necessary to the achievement of
356 the purposes of the Account;
357 Provided, however, that seventy-five percent of the money
358 expended by the Account each year shall be used for the purposes
359 specified in (1) above.
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360 Section 7. Claims and Actionsfor Personal Injuryfrom Haz-
ardous Material Exposure, (a) Subject to the provisions of section
9 paragraph (a) any individual who has lived in Massachusetts for
more than three years immediately preceding the filing of a claim
and who suffers from

361
362
363
364
365 (I) a covered disease that exposure to a hazardous material

released to the environment in Massachusetts caused or was a
substantial factor in causing, or

366
367

(2) a disease other than a covered disease, that exposure to a
hazardous material released to the environment in Massachusetts
caused or was a substantial factor in causing, and either the source
of therelease of the hazardous material or the identity of the party
liable for damages in connection therewith cannot be determined
with reasonable diligence, or the known party liable for damages is
insolvent or otherwise incapable of compensating the harmed
individual;

-368
369
370
371
372
373
374
375

may file a written claim for a specified amount of damages against
the Account. The Account shall be strictly liable for such damages,
except that the Account shall not be liable for any claim which is
either the result of long-term exposure to ambient, nonlocalized,
concentrations of air pollutants, or the result of workplace expo-
sures which are governed by the workmen’s compensation law.

376
377
378
379
380
381

(b) Persons named in Section 5 paragraph (a) shall be strictly
liable to the Account for any claims paid if the Administrator
demonstrates that the hazardous material was a substantial factor
in causing exposure, and that such exposure was a substantial
factor in causing a covered disease in the harmed individual.

382
383
384
385
386
387 (c) No person shall be liable to the Account for damages for

personal injury claims under this Act if such person can show by a
preponderance of the evidence that;

388
389
390 (1) all of the person’s acts or omissions leading to the release

took place prior to January 1976, and391
392 (2) the person neither knew, nor should have known, that the

hazardous material released could be harmful to human health or
the environment.

(|393
394
395 (d) Except if a person has intentionally exposed an individual to

a hazardous material, with knowledge that such exposure could
endanger human health, a person held jointly and severally liable
with one or more persons for personal injuries claims under this

396
397
398
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399 Act shall be entitled to seek contribution from such other person or
persons.400

Section 8. Rebuttable Presumption and Evidentiary Rules for
Personal Injuries Claimsfor Covered Diseases, (a) In claims and
actions brought under this Act for personal injury from covered
diseases, if an individual or the Administrator introduces evidence
sufficient to enable the trier of fact or the arbitrator to determine
that

401
402
403
404
405
406

(i) the individual suffers from a covered disease;407
(2) the individual was or is exposed to a hazardous material by

proximity, contact, ingestion, inhalation, assimilation, or some
other form of exposure; and

408
409
410

(3) the covered disease is of a type known to result from expo
sure to the hazardous material;

411
412

then there shall be a rebuttable presumption that the hazardous
material was a substantial factor in causing the covered disease
suffered by the individual.

413
414
415

(b) The presumption in this section imposes on the Administra-
tor in claims by harmed individual, and on the defendantin actions
by the Administrator, the burden of rebutting the presumed facts
by persuading the trier offact or arbitrator by a preponderance of
the evidence, that;

416
417
418
419
420

(1) exposure to the particular hazardous material was not a
substantial factor in causing the covered disease;

421
422

(2) such covered disease resulted from (a) the gross negligence
or willful misconduct of the individual; or (b) the knowing and
voluntary action of the individual in encountering the risk of that
particular form of covered disease from the hazardous material in
question. In making the determination ofknowing and voluntary
action the trier of fact shall take into account;

423
424
425
426
427
428
429 (i) the amount and quality of information actually communi-

cated to the individual concerning the specific risk involved,
including any information which expressly or impliedly deempha-
sized such risk;

430
431
432

(ii) the ability of the individual to appreciate the risk involved
from such information, in light of the comprehension and judg-
ment which such individual reasonably and foreseeably may be
expected to possess under the circumstances, and

433
434
435
436

(iii) whether it is reasonable and fair under the particular cir-437
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438 cumstances to expect the individual to act upon that information
to avoid or mitigate the risk of the covered disease.439

440 (c) In connection with the creation of the rebuttable presump-
tion of causation pursuant to this section, evidence tending to
establish that the hazardous material causes or contributes to
injury shall be admissible, including, but not limited to, data,
information and conclusions from appropriately conducted epi-
demiological and toxicological tests available in technical litera-
ture, and expert testimony from those familiar with the health
effects and environmental harm issues relevant to the case.
Appropriate studies include, but are not limited to epidemiological
studies of case-report, cross-sectional, cohort, or case-control
design, and toxicological studies using suitable animal models,
tissue culture, or in-vitro studies relevant to the case.

441
442
443
444
445
446
447
448
449
450
451

(d) Evidence of claims or actions, judgment or damage awards
under this Act may be considered as precedent by the trier of fact in
evaluating the validity of future claims or actions under this Act.

452
453
454

Section 9. Administration of Claims Awards, (a) An individ-
ual seeking to file a claim against the Account for personal injury
damages must first seek satisfaction of his claim from the responsi-
ble generator, transporter or owner or operator, if such parties can
be identified with reasonable diligence. If the claim remains unsat-
isfied 60 days after its presentation to such parties, the claimant
may file the claim with the Administrator.

455
456
457
458
459
460
461
462 (b) Upon the receipt of a claim for damages, the Administrator

immediately shall attempt to ascertain and notify any person or
persons who may be potentially liable under this Act for the
covered disease alleged, if known.

463
464
465
466 (c) The Administrator shall attempt to promote and arrange a

settlement between the claimant and any person or persons poten-
tially liable for the release of the hazardous material. The claimant
and the persons potentially liable may agree to a settlement which
shall be final and binding upon the parties and which will waive all
recourse against the Account. If the source of the release is
unknown, or cannot be determined, or the persons potentially
liable are insolvent or otherwise incapable of compensating the
harmed individual, the Administrator shall attempt to arrange a
settlement of any claim against the Account. If no settlement can
be reached within 90 days of the receipt of a claim, the Administra-

467
468
469
470
471
472
473
474
475
476
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477 tor shall proceed to decide, following an informal hearing if the
478 Administrator deems it necessary, to award all, any part, or none
479 of the claim for damages from the Account.
480 (d) If the claimant is dissatisfied with the Administrator’s deci-
481 sion, or the Administrator has not reached a decision within 150
482 days after receipt of the claim, the claim may be presented by the
483 claimant to an arbitrator. The arbitrator shall be a neutral person,
484 agreeable to the claimant and the Administrator. If the claimant
485 and the Administrator cannot agree upon the arbitrator, the
486 Administrator shall request the American Arbitration Association
487 to utilize its procedures to select the arbitrator
488 (e) Hearings before the arbitrator shall be informal, and the
489 rules of evidence injudicial proceedings need not be required. The
490 arbitrator shall have the power to administer oaths and to petition
49 1 the appropriate court of the State to subpoena the attendance and
492 testimony of witnesses and the production of books, records, mate-
493 rials and other evidence relevant or pertinent to the issues pre-
494 sented for decision. Testimony may be taken by interrogatory or
495 deposition. Each person appearing before thearbitrator shall have
496 the right to counsel. Subpoenas shall be enforced according to the
497 normal procedures and rules applicable in the courts of the State,
498 and with assistance of such courts as appropriate.
499 (f) Should the arbitrator determine that further investigations,
500 monitoring, surveys, tests, or that other information would be
501 useful and necessary to the determination of any claim, the arbitra-
502 tor may request the Administrator to use Account monies to
503 conduct such activities. The Administrator has the sole discretion
504 to conduct or not to conduct such activities.
505 (g) Any claimant seeking damages from the Account under this
506 Act may be required to submit to a physical or medical examina-
507 tion, and such other tests as are reasonable and necessary to
508 determine the validity of the claim. Such examination or tests shall
509 be performed by a physician or other qualified person authorized
510 by the Administrator, or such other physician or qualified person
511 as is mutually agreeable to the Administrator and the claimant.
512 The conclusions of such physician or other qualified person
513 concerning the existence of a disability or disease or such other
514 medical or scientific fact within the particular expertise of such
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515 person shall be rebuttably presumed to be correct. The Account
shall pay for any such physical or medical examinations or tests.516

517 (h) The arbitrator shall render a decision within 90 days after
the claim has been presented to him, unless both parties consent in
writing to extending this time period. The arbitrator may require
the Account to pay all, any part, or none of the claim for damages.
All decisions of the arbitrator are final, and appealable by the
claimant or the Administrator, under Section 10 of this Act.

518
519
520
521
522

(i) Within twenty days after the expiration of the appeal period
for any arbital decision, or within twenty days after the final
judicial determination of any appeal taken pursuant to this Act, the
Administrator shall pay any such award from the Account.

523
524
525
526

(j) The deadlines specified under this section shall not be
extended by the Administrator or the arbitrator unless;

527
528

(1) extraordinary cause is shown on the part of the person
requesting such extensions, such as an emergency or the filing of an
unexpectedly large number of claims; or

529
530
531

(2) the Administrator and the claimant agree in writing to an
extension, to allow the Administrator to conduct the studies or
activities under paragraph (f), or to otherwise effectuate the pur-
poses of this Act;

532
533
534
535

provided that unreasonable delays in processing and evaluating
claims shall be subject to judicial review under Section 10 of this
Act.

536
537
538

(k) Any person who knowingly gives or causes to be given any
false information in connection with any claim shall, upon convic-
tion, be fined up to $5,000, or imprisoned for up to one year, or
both.

539
540
541
542

(1) The Administrator or any arbitrator under this Act shall
prepare a transcript, which shall be publicly available upon pay-
ment of costs, of any public proceeding or arbitration hearing held
before such person under this Act, and shall maintain arecord of
written evidence submitted at such proceeding or hearing, and any
other information relied upon for any decision pursuant to such
proceeding or hearing.

543
544
545
546

, 547
%48

549
(m) When the total damage awards paid from the fund in a

given year exceed $2 million, any other claims filed in that year
shall be paid according to distribution guidelines to be promul-

550
551
552
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553 gated in a regulation by the Administrator. Such guidelines shall
seek to ensure that;554

555 (I) Claims are equitably awarded;
556 (2) Emergency medical needs are given priority over payment of

lost earnings;557
558 (3) Other available income sources and hardship of claimants

shall be considered;559
560 (4) Amounts collected by the account pursuant to subrogation

shall be used first to satisfy any remaining claims arising out of the
incident which resulted in the subrogated action; and

561
562

(5) Damage awards that are not paid within the year will consti-
tute a debt of the Account, to be paid in subsequent years, as
monies become available.

563
564
565

Section JO. Compensable Losses for Personal Injury Claims
Under the Act. (a) The following losses shall be compensable
pursuant to this Act if the Administrator or arbitrator finds that
the claimant has established that exposure to a hazardous material
released into the environment caused or was a substantial factor in
causing the disease;

566
567
568
569
570
571
572 (I) one hundred percent of uninsured, out-of-pocket medical

expenses;573
574 (2) two-thirds of any uninsured, actual lost wages, or business

income in lieu of wages, caused by the injury to the claimant, not to
exceed the average weekly wage in the Commonwealth for up to
seven years; and

575
576
577

578 (3) reasonable expenses for burial.
579 (b) Actual lost wages shall be calculated by the average weekly

wage of the harmed individual for the highest three of the five years
immediately preceding the onset of the disability or death. How-
ever in the case of a harmed individual who was not employed
during three of the preceding five years, compensation payable
shall be two-thirds of the average weekly wage of the individual for
the highest three of the last five years during which the individual
was employed, indexed on the basis ofany change in the wage scale
of the job which the harmed individual held.

580
581
582
583
584
585
586
587

(c) Compensation in the case of the death of a harmed individ-
ual shall be payable to the surviving spouse until either the death of
the surviving spouse, four years after the death of the harmed
individual, or one year after the remarriage of the surviving spouse,
whichever occurs first, except that:

588

589
590
591
592
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593 (1) if there is one or more surviving child, at least 50 percent of
594 the compensation for lost earnings shall be payable to such child or
595 children, share and share alike, until such child or children reach
596 age eighteen;
597 (2) if there is no surviving spouse, the compensation payable to
598 any surviving child or children shall be the amount which would
599 otherwise have been payable to such surviving spouse; and
600 (3) if a surviving spouse or child is physically or mentally inca-
-601 pable of self-support, payments shall not lapse until death, or until
602 such spouse or child becomes capable of self-support.
603 (d) Medical expenses shall include all expenses reasonably
604 related to the covered disease for medical, surgical, hospital, nurs-
-605 ing care, ambulance, and other related services, drugs, and medi-
-606 cines, and rehabilitation services to reduce disabilityand to restore
607 the physical, psychological, social, and vocational functioning of
608 the harmed individual.
609 (e) All compensation or benefits being paid for disability shall
610 be adjusted annually to reflect increases in theaverage weekly wage
611 in the Commonwealth except that such adjustments shall not
612 exceed 6 percent in any one year.
613 (f) Any harmed individual or other interested party may apply
614 to the Superior Court to have disability benefits previously
615 awarded under this Act redetermined based upon an increase or
616 decrease in the disability of the harmed individual. A redetermina-
-617 tion concerning any harmed individual may be requested no more
618 frequently than once each twelve months, beginning twelve months
619 after the receipt of the initial disability payment by the harmed
620 individual.
621 (g) Any individual who recovers damages or compensation
622 from any other source or person for a covered disease shall be
623 prohibited from also recovering or seeking the same damages or
624 compensation from the Account.
625 (h) The liability of a person to the Account under this Act shall
626 not be used as evidence of the liability of that person to the injured
627 individual with respect to any other cause of action, or in any other
628 legal proceeding, to obtain damages or compensation from such
629 person for any harm or injuries arising from the same incident,
630 transaction, or set of circumstances. However, nothing in this Act
631 shall prevent any person or the Account from using evidence
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submitted or considered in the course ofany proceeding under this
Act in any other legal proceeding.

632
633

(i) Any individual who violates this section by receipt of such
prohibited compensation or damages from any source shall be
required to reimburse the source for all such sums plus interest,
and, if appropriate, the reasonable costs incurred by such source in
obtaining the reimbursement. Knowing violations shall also sub-
ject such individual to a fine, up to the amount of the prohibited
funds received, plus interest, or one year imprisonment, or both.

634
635

636
637
638
639
640

(j) No individual filing a claim against the Account shall be held
to have split a cause of action.

641
642

Section //. Limitations Periods for Personal Injury Claims
and Actions, (a) No claim may be presented against the Account
pursuant to this Act later than five years either from the date that
the covered disease is manifest and the individual by the exercise of
due care could have established that the disease may have been
caused by exposure to a hazardous material, or from January I,
1984, whichever is later.

643
644
645
646
647
648
649
650 (b) The Administrator shall not be barred from maintaining any

action to recover claims paid by the Account so long as the action
was filed within two years after;

651
652
653 (1) the individual’s claim was awarded, and
654 (2) the Administrator, by the exercise of due care, could have

identified persons potentially liable under section 5 of this Act.655
656 Section 12. Release Prevention and Control. The department

may specify reasonable requirements, applicable to sites and ves-
sels where releases of oil or hazardous material might occur and to
activities which might cause, contribute to, or exacerbate a release
ofoil or hazardous material, to prevent and control, and to counter
the effects of, such releases. Such requirements may be prescribed
by regulations adopted under section three for classes of sites and
vessels which the department reasonably has determined to pose a
threat of release of oil or hazardous material, and by order under
section nine for specific sites and vessels which the department has
determined to have a record ofreleases, or to have failed to respond
properly to a release or threat of release of oil or hazardous
material, or to be conducting an activity which poses a threat of
release of oil or hazardous material. Such requirements may
include, without limitation, but without duplication of require-

657
658
659
660
661
662
663
664
665
666
667
668
669
670
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*

671 merits prescribed in other programs of the department, the prepa-
ration of contingency plans, the acquisition, construction, mainte-
nance and operation of equipment, facilities and resources for the
monitoring, prevention and control of releases, and the staffing
and training of personnel regarding the prevention and control of
releases of oil or hazardous material.

672
673
674
675
676

Section 13. Notification. Any owner or operator of a site or
vessel, and any person otherwise described in paragraph (a) of
section five, as soon as he has knowledge of a release or a threat of
release of oil or hazardous material, shall immediately notify the
department thereof. Such notice shall not be required hereunder
for any release which conforms to the terms of a currently valid
permit or license issued by the department. Such notice shall not be
required hereunder for the application of a pesticide product regis-
tered under the Federal Insecticide, Fungicide, and Rodenticide
Act 7 U.S.C. §§ 136 et seq., and the Massachusetts Pesticide
Control Act, chapter one hundred thirty-two B of the General
Laws, or to the handling and storage of such a pesticide product by
an agricultural producer.

677
678
679
680
681
682
683
684
685
686
687
688
689
690
691
692

Section 14. Entry and Inspection. For the purpose of the ad-
ministration and enforcement of this chapter and for the protec-
tion of the public health, safety, welfare and the environment,
authorized personnel of the department may enter any site or
vessel, at reasonable times and upon reasonable notice, to investi-
gate, sample and inspect any records, conditions, equipment, prac-
tice or property. In the event that the department reasonably
determines as a result of such investigation, sampling or inspection
that there has been a release or that there is a threat ofrelease of oil
or hazardous material from or at such site or vessel, the department
and its authorized personnel, agents and contractors may enter
such site and vessel and areas proximate thereto and undertake
such actions relative to the assessment, containment and removal
of oil or hazardous material as it reasonably deems necessary.

693
694
695
696
697
698
699
700
701
702
703

In the event that it has reason to believe that the owner or
operator of a vessel or site has made fraudulent representations to

the department or has destroyed or concealed evidence relating to a
release or threat of release or to the assessment, containment or

removal of a release or threat of release, the department may seize
any records, equipment, property or olherevidence it deems neces-

704
705
706
707
708
709
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710 sary. During the course ofany assessment, containment and remov-
al actions, the department may restrict and deny entry to the site
or vessel and proximate property to protect the public health,
safety, welfare and the environment and to provide for the effi-
cient, expeditious and safe conduct of such actions; such restriction
and denial shall not preclude access by the owner or operator of
such site or vessel, provided that such owner or operator complies
with all safety and operational protocols and requirements im-
posed by and to the satisfaction of the department and provided
such owner or operator does not interfere with the efficient, expe-
ditious and safe conduct of the department’s assessment, contain-
ment and removal actions.

11
12

713
714

15
716
717
718
719
720
721
177 Any court, judge or justice authorized to issue warrants in

criminal cases shall issue warrants required to the administration
and enforcement of this chapter.

723
724
725 Section 15. Administrative Orders. Whenever it has reason to

believe that oil or hazardous material has been released or that
there is a threat of release of oil or hazardous material, the depart-
ment may issue to any person causing or legally responsible for
such release or threat of release an order requiring such person to
conduct such assessment, containment and removal actions as the
department reasonably deems necessary.

726

728
729
730
731

Whenever there is a violation of this chapter, the department
may issue to such person causing or contributing to such violation
an order requiring the production or analysis of samples and the
production of records, or imposing such restraints of or requiring
such action by said persons, as it reasonably deems necessary to
abate such violation.

732
733
734
735
736
737
738 Issuance of an order under this section shall not preclude, and

shall not be deemed an election to forego, any action authorized by
section four or any action to recover damages, costs, or to seek civil
penalties, criminal fines and sanctions, or injunctive relief.

739
740
741

In addition, the Administrator of the Account in cooperation
with the State Attorney General is authorized to pursue an action
in court to enforce any order, regulation, or administrative deci-
sion under this Act, and may seek any relief necessary and
appropriate.

742
743
744
745
746

Section 16. Administrative and Judicial Review, (a) Any per-
son aggrieved by a determination by the department to issue, deny,

747
748
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749 modify, revoke or suspend any order under the provisions of this
750 chapter may request an adjudicatory hearing before the depart-
-75 I ment under the provisions of chapter thirty-A. Any such determi-
-752 nation shall contain a notice of the right to request a hearing and
753 may specify a reasonable time limit, not to exceed twenty-one days,
754 within which said person shall request said hearing. If no such
755 request is timely made, the determination shall be deemed assented
756 to. If a timely request is received, the department within a reason-
-757 able time shall act upon such request in accordance with the
758 provisions of said chapter thirty A.
759 If in making a determination which under the provisions of the
760 preceding paragraph may be the subject of an adjudicatory hear-
-761 ing, the department finds that an imminent threat to the public
762 health, safety and the environment could result pending the con-
-763 elusion of the adjudicatory hearing requested thereon the depart-
-764 ment may order that the determination become provisionally effec-
-765 tive and enforceable immediately upon issuance, and shall remain
766 so notwithstanding and until the conclusion of any adjudicatory
767 hearing procedures.
768 A person aggrieved by a final decision in an adjudicatory hearing
769 held under the provisions of this section may obtain judicial review
770 thereof pursuant to the provisions of chapter thirty A.
771 (b) Review of any final action, finding, or conclusion of the
772 Administrator under this Act, or an arbitrated claim decision, may
773 be had in the Superior Court of the County of Suffolk by any
774 person adversely affected or suffering legal wrong, by filing an
775 appeal within 60 days after such action, finding, conclusion, or
776 arbitral decision. The court shall:
777 (I) Compel action by the Administrator or arbitrator unlawfully
778 withheld or unreasonably delayed;
779 (2) hold unlawful and set aside an action, finding, or conclusion
780 of the Administrator or arbitrator found to be:
781 ((a)) arbitrary, capricious, or an abuse of discretion, or otherwise
782 not in accordance with law;
783 ((b)) contrary to constitutional right or power;

784 ((c)) in excess of statutory jurisdiction, authority, or limitations,
785 or short of statutory right;
786 ((d)) without observance of procedure required by law, if such

787 procedural error is so serious and relates to matters of such central
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relevance to the Administrators or arbitrator’s action, finding, or
conclusion that there is a substantial likelihood that such action,
finding, or conclusion would have been significantly changed if
such error had not been made.

788
789
790
791

In making the foregoing determinations of subsection c, the
court shall review the record and evidence required to be main-
tained under section 5D of this Act.

792
793
794

Section 17. Penalties, Injunctive Relief, and Subrogation.
(a) Any violation of this chapter, or of any regulation or order
adopted or issued thereunder shall be presumed to constitute ir-
reparable harm to the public health, safety, welfare and the envi-
ronment. Such presumption may be rebutted by the introduction of
a preponderance of competent evidence.

795
796
797
798
799
800
801 (b) In addition to liability for costs incurred by the common-

wealth for the investigation, assessment, containment and removal
of a release or a threat of a release of oil or hazardous material, any
person who violates any provision of this chapter, or any order or
regulation issued or adopted thereunder: (a) shall be subject to a
civil penalty not to exceed twenty-five thousand dollars for each
such violation; or (b) shall be punished by a fine of not more than
twenty-five thousand dollars, or by imprisonment for not more
than five years or both, for each such violation. Each day such
violation occurs or continues shall be considered a separate
violation.

802
803
804
805
806
807
808
809
810
811

(c) The superior court department of the trial court shall have
jurisdiction to enjoin violations of, or grant such additional relief
as it deems necessary or appropriate to secure compliance with, the
provisions of this chapter, or any order regulation issued or adopt-
ed thereunder upon the petition of the attorney general or the
commissioner. Upon request of the commissioner or the Adminis-
trator, the attorney general shall bring an action to recover all costs
incurred by the commonwealth in the assessment, containment
and removal of any release or threat of release of hazardous
material, or for payment of claims by the Account. Actions
brought by the attorney general to recover such costs shall be
commenced within five years from the date the commonwealth
incurs all such cost or five years from the date the commonwealth
discovers the person responsible for the release or threat of release
on account of which the commonwealth has incurred such costs,
whichever occurs later.

812
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814
815
816
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828 If the Account, or any person, pays any damages, compensation,
829 or losses that are covered by this Act, the Account or such person
830 shall be subrogated to all rights, claims, and causes or action of the
831 individual for such damages or compensation under this Act or any
832 other law or legal principle, to the extent of such payment. The
833 State Attorney General or the District Attorney for the County in
834 which the release took place may represent the Administrator in a
835 subrogation action.
836 (d) In any action to recover claim payments pursuant to subro-
837 gation, the Court shall reward to the Account, reasonable court
838 costs and the reasonable administrative and legal costs of evalu-
839 ating and processing the claim for which the Account is subrogat
840 ed, in addition to the amount paid to the claimant.
841 Section 18. Trade Secret Protection. Notwithstanding the pro-
842 visions of any law to the contrary, any information, record, or
843 particular part thereof, obtained by the department, its personnel
844 or contractors pursuant to the provisions of this chapter, upon
845 request shall be kept confidential and not considered to be a public
846 record when it is determined by the commissioner that such infor-
847 mation, record or report relates to secret processes, methods of
848 manufacture, or production, or that such information, record or
849 report, if made public, would divulge a trade secret. This section
850 shall not prevent disclosure of any information necessary for an
851 enforcement or cost recovery action or to comply with CERCLA
852 or FWPCA
853 Section 19. Collection of Amounts Due to the Commonwealth
854 Any liability to the commonwealth under this chapter shall consti
855 lute a debt to the commonwealth. Any such debt together with
856 interest thereon at the rate of twelve percent per annum from the
857 date such debt becomes due, shall constitute a lien on all property
858 and rights to property, real and personal, presently owned or after
859 acquired, of the persons liable under this chapter if a statement of
860 claim, describing the property subject to the lien and signed by the
861 commissioner, is filed within ninety days after the incurrence of
862 costs and expenses. In the case of real property, the statement shall
863 be filed with, accepted and recorded by the appropriate register of
864 deeds. In the case of personal property, whether tangible or intan
865 gible, the statement shall be filed in accordance with theprovision
866 of section 9-401 of chapter one hundred six.

867 Any lien filed pursuant to this section shall have priority ove



[JanuaryHOUSE - No. 120724

868 any prior encumbrancer or levying creditor, and over any subse-
-869 quent purchaser, encumbrancer, or levying creditor of the owner of
870 the property subject to the lien. Such lien shall continue until the
871 liability for the amount so assessed is satisfied. Such lien against
872 real property may be dissolved by filing with the appropriate
873 register of deeds a certificate signed by the commissioner that the
874 debt for which such lien attached, together with interest and costs
875 thereon, has been paid or legally abated.
876 Section 20: Effect Of This Act on Class Actions And Common
877 Law Remedies, (a) This Act shall not bar any individual or group
878 of individuals from maintaining a class action against any person
879 for any damages allegedly caused by exposure to a hazardous
880 material.
881 (b) This Act is not intended to alter preexisting common law
882 and statutory remedies for property and personal injury damages.
883 Unless a settlement agreement reached between parties specifies
884 otherwise, claims awarded and settlements reached under this Act
885 do not preclude the pursuit ofadditional common law or statutory
886 remedies for damages not recoverable in claims under this Act.
887 Section 21: Effective Date of Hazardous Waste Victim Compen-
-888 sation Account. The Hazardous Waste Victim Compensation Ac-
-889 count shall be open to the filing of claims one year after the
890 enactment of this Act.

1 SECTION 5. The department of environmental quality engi-
-2 neering is authorized and directed to expend a sum, not to exceed
3 twenty-five million dollars, to be raised by the sale of notes and
4 bonds authorized by sections six and seven of this act, for the
5 purpose of carrying out the actions authorized by section four of
6 chapter twenty-one Eof the General Laws. Funds provided by this
7 act shall be in addition to funds provided by chapter six hundred
8 eighty-seven of the acts of nineteen hundred sixty-six, by chapter
9 seven hundred forty-seven of the acts of nineteen hundred seventy,

10 by chapter seven hundred ninety-eight of the acts of nineteen
I l hundred seventy-nine and by chapter two hundred eighty-six of the

12 acts of nineteen hundred and eighty-two. Any funds received as
I 3 fines or penalties under chapters twenty-one C and twenty-one Eof
14 the General Laws as well as any funds received as cost recovery
I 5 from persons liable under section five of said chapter twenty-one E
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16 shall be applied to payment of interest and principal on notes and
17 bonds issued under sections six and seven of this act, as the com-
-18 missioner of administration may direct.

1 SECTION 6. In addition to any federal funds received, the state
2 treasurer may borrow from time to time on credit of the common-
-3 wealth such sums of money as may be necessary for the purposes of
4 meeting payments under this act, and may issue and renew from
5 time to time notes of the commonwealth therefor, bearing interest
6 payable at such times and at such rates as shall be fixed by the state
7 treasurer. Said notes may be issued and may be renewed one or
8 more times for such terms, not exceeding one year, as the governor
9 may recommend to the general court in accordance with the provi-

-10 sions of Section 3 of Article LXII of the Amendments to the
11 Constitution of the Commonwealth; but the final maturities of
12 such notes shall be not later than June the thirtieth, nineteen
13 hundred and ninety.

1 SECTION 7. To meet a portion of the expenditures necessary
2 in carrying out the provisions of section five of this act, or to
3 refinance notes issued as provided in section six of this act, the state
4 treasurer, upon request of the governor, shall issue and sell at
5 public or private sale bonds of the commonwealth, registered or
6 with coupons attached, as he may deem best, to an amount to be
7 specified by the governor from time to time, but not exceeding, in
8 the aggregate, the sum of twenty-five million dollars.
9 All bonds so issued by the commonwealth, as aforesaid, shall be

10 designated on their face, Oil and Hazardous Material Response
11 Loan, Act of 1982, and shall be issued for such maximum terms of
12 years, not exceeding thirty-live years, as the governor may recom-
-13 mend to the general court pursuant to Section 3of Article EXII of
14 the Amendments to the Constitution of the Commonwealth; pro-
-15 vided, however, that all such bonds shall be payable not later than
16 June thirtieth, two thousand and seventeen. All interest and pay-
-17 ments on account of principal of such obligations shall be payable
18 from the General Fund. Bonds and the interest thereon issued
19 under the authority of this section, notwithstanding any other
20 provisions of this act, shall be general obligations of the common-
-21 wealth. The initial maturities of such bonds shall be payable not
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22 later than one year from the date of issue thereof, and the entire
23 issue not later than June the thirtieth, two thousand and seventeen.

1 SECTIONS. Regulations adopted and orders issued under the
2 authority of the laws repealed by sections one, two and three of this
3 act and in effect upon the effective date of this act, shall continue in
4 full force and effect following the effective dateof this act, and shall
5 be administered and enforced by the department of environmental
6 quality engineering, and from time to time, as said department
7 deems appropriate, amended or repealed. No suit, action, cause of
8 action or other proceeding arising on account of the laws repealed
9 by sections one, two and three of this act or regulations adopted or

10 orders issued thereunder, shall abate or be impaired by reason of
1 I the enactment of this act. No determination of responsibility or
12 other administrative finding shall be required as a jurisdictional
13 prerequisite for such suit, action, cause of action or other proceed-
-14 ing brought under or arising on account of such laws or the laws
15 added by section four of this act.

1 SECTION 9. Contracts entered into on account of and under
2 authority of clause (14) of section twenty-seven of chapter twenty-
-3 one of the General Laws, as repealed by section two of this act,
4 shall remain in full force and effect following the taking effect of
5 this act and expenditures and obligations thereunder shall be
6 payable from funds provided therefor by chapter six hundred
7 eighty-seven of the acts of nineteen hundred and sixty-six, as
8 amended, by chapter seven hundred forty-seven of the acts of
9 nineteen hundred seventy, as amended, and by chapter seven

10 hundred ninety-eight of theacts of nineteen hundred seventy-nine,
I I until the term of such contracts shall expire or until such contracts
12 are terminated by action of the department of environmental qual-
-13 ity engineering.

1 SECTION 10. Section 7ofchapter 21C of the General Laws, as
2 most recently amended by section I of chapter 232 of the acts of the
3 current year, is further amended b> adding, after the sixth para-
-4 graph, the following paragraph:
5 The commissioner of administration, in consultation with the
6 commissioner of Environmental Quality Engineering, shall estab-
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lish and annually review a schedule of fees to be paid by persons
licensed to transport hazardous waste under this section. Such fees
shall be established at a rate or rates calculated to generate monies
equal to the costs, including costs of debt service, incurred by the
commonwealth on account of projects to assess, contain and re-
move releases and threats of release of oil and hazardous material,
less amounts recovered by the commonwealth from persons liable
for such releases and threats of release, and expenses authorized
under section (6)(f) of Chapter 21 E added by Section 4of this Act.
less amounts recovered by the commonwealth pursuant to its
rights of subrogation under section 17 (c) of said Chapter 2IE.
Such fees shall be established by regulations adopted after public
hearing and in accordance with section two of chapter thirty A.
Such fees shall be based on the quantity and type of hazardous
waste transported or such other factors as the commissioner of
administration may deem appropriate; provided, however, that
said commissioner may provide reasonable exemptions from such
fees for the transport of hazardous waste for recycling or reuse in a
manufacturing process. Fees shall not be assessed upon activities
preempted by federal law. Annually, the commissioner of adminis-
tration shall report to the house and senate committees on ways
and means the amounts received as fees and expended on account
of projects to assess, contain and remove releases and threats of
release of oil and hazardous material during the preceding year,
and the amounts anticipated to be received as such fees and to be
expended on account of such projects during the following year.
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77
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SECTION 12. Fees determined by the commissioner of admin-
istration pursuant to section seven of chapter twenty-one C of the
General Laws, as amended by section eleven of this act, shall not he
assessed until January the first, nineteen hundred eighty-four;
provided, that the initial regulations prescribing such fees shall be
filed with the state secretary for publication in the Massachusetts
Register no later than August the thirtieth, nineteen hundred
eighty-three.
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