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HOUSE OF REPRESENTATIVES, June 25, 1987

The committee on Ways and Means, to whom was referred the Bill
relative to the procedures for the Commission on Judicial Conduct
(House, No. 5652), reports that the same ought to pass with an
amendment substituting therefor the accompanying bill (House, No.
5823). [Representative Creedon of Brockton dissenting.]

For the committee

JOSEPH K. MACKEY
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In the Year One Thousand Nine Hundred and Eighty-Seven

An Act revising the procedures for the commission on judicial
CONDUCT.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 211 C of the General Laws is hereby amended by striking
2 out sections 1 and 2as appearing in the 1984 Official Edition and
3 inserting in place thereof the following sections
4 Section 1. (a) There shall be a commission on judicial
5 conduct consisting of nine members. Three judges shall be
6 appointed by the justices of the supreme judicial court, none of
7 whom shall be justices of said court and no two of whom shall
8 be from the same department of the trial court. Three members
9 of the bar shall be appointed by the chief administrative justice

10 of the trial court, none of whom shall be judges. Three members
I 1 shall be appointed by the governor, none of whom shall be
12 members of the bar. The members of the commission shall serve
13 without compensation, but shall be reimbursed for all expenses
14 reasonably incurred by them in the performance of their duties.
15 Commission membership shall terminate if a member ceases to
16 be qualified for his appointment. A vacancy shall be filled by the
17 appointing power for the remainder of the term. Members initially
18 appointed hereunder shall serve respectively for one, two and
19 three years from the dates of their appointments. Upon the
20 expiration of the term of office of a member, his successor shall
21 be appointed in the manner aforesaid for a term of three years.
22 A chairman shall be elected from among the members.
23 If any person recuses himself from participating in proceedings
24 affecting an individual, the authority responsible for appointment
25 of the person recusing himself shall appoint a replacement in
26 accordance with the provisions of this section, and that
27 replacement shall serve in place of the commission member in the
28 proceedings impacting the individual causing the recusal.
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29 Section 2. (a) Notwithstanding any other provisions of
30 law, the commission may investigate, upon complaint of any
31 member of the commission or other person and provision of
32 notification to the judge involved in the action, any judge that
33 may, by consequence of willful misconduct in office, willful or
34 persistent failure to perform his duties, habitual intemperance or
35 other conduct prejudical to the administration of justice, bring
36 the judicial office into disrepute or constitute a breach of the Code

47 Except where the commission determines otherwise for good
48 cause, the commission shall not deal with the complaints arising
49 out of the acts or omission occurring more than one year prior
50 to the date of the complaint, provided that, when the last episode
51 of an alleged pattern of recurring judicial conduct arises within
52 the one year period, the committee may consider all prior acts
53 or omissions related to such an alleged pattern of conduct.
54 (b) Upon receipt of the complaint made in writing and signed
55 under the pains and penalties of perjury;
56 (i) The executive secretary of the commission shall mail or
57 deliver to the judge complained against a copy of said complaint,
58 and copies of any other documents which may relate to complaint,
59 and shall inform said judge of his rights under this chapter within
60 twenty-one days from the time said complaint has been received
6! by the commission; failure to provide notice as required under
62 this section shall constitute an automatic dismissal of the
63 complaint, and upon such dismissal, the commission shall notify
64 the complainant with a statement concerning the nature of the
65 complaint and its dismissal.
66 (ii) The commission may conduct an initial inquiry to determine
67 (a) whether a complaint is obviously unfounded or frivolous, and

37 of Judicial Conduct as promulgated by the supreme judicial court.
38 Every complainant shall be required to state in the complaint
39 whether or not the matter complained about is the subject of
40 appeal and whether an appeal will be entered. In the event the
41 answer to that question by the complainant is in the affirmative,
42 the commission may delay considering the complaint until
43 termination of the appeal. The judge and complainant shall be
44 notified by the commission that the complaint will either be
45 considered forthwith or delayed until the termination of the
46 appeal.
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(b) whether sufficient cause exists to investigate the allegations
59 in a complaint. Following the period commencing with the
0 twenty-second day of receipt of the complaint, the commission

may continue or initiate an initial inquiry as described in the
preceding sentence, but only upon commission compliance with
the notification provision of (i) above.

74 (iii) Upon notification of the judge and the complainant, the
75 commission may begin a preliminary investigation to determine

whether sufficient cause exists to institute formal charges against
a judge. Provided however, that no sufficient cause shall be

8 determined until the judge has responded to the complaint in
79 writing or twenty days have passed, whichever is less. The
80 commission may dismiss any such complaint within twenty-one
81 days of its receipt and shall notify said judge and complainant
82 that such complaint has been dismissed
83 (c) (i) The commission may request that special counsel
84 conduct said investigation be appointed by the supreme judicial
85 court

86 (ii) The commission at any time may resolve a complaint
87 informally

88 (iii) Sufficient cause exists when the commission, after a ful
89 confidential investigation, determines that there is credible
90 evidence of the judge’s having engaged in any of the actions set
91 forth in subsection (a)
92 In the event the commission determines that sufficient cause
93 does not exist to charge a judge with any of the actions set forth
)4 in subsection (a), the commission shall notify the judge and the

95 complainant, in writing, that the complaint has been dismissed
96 and the reason for its dismissal, or if the complaint is resolved
97 informally, the commission shall so notify the judge and

complainant in writing
99 With respect to those complaints where the commission, by
00 majority vote, finds that sufficient cause exists and that a hear
01 is warranted, formal proceedings shall be instituted by the filing
02 of formal charges against the judge. If the commission orders an
03 evidentiary hearing to be held after the filing of formal charges
04 against a judge, the commission shall request that a hearing officer
05 who is not a member of the commission be appointed by the
06 supreme judicial court. The parties shall be heard and permitted
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107 to present evidence, subpoena and cross-examine witnesses. The
108 parties shall be entitled to discovery at a reasonable time prior
109 to the hearing
110 (d) The commission shall adopt rules and shall submit said rule
111 to the supreme judicial court for its approval and the provisions
112 of chapter thirty A shall not apply to said rules. Any amendment
113 to said rules shall likewise be submitted to the supreme judicial

rt for approval and neither the rules originally adopted nor
115 any amendment thereto shall take effect until so approved. T

6 rules shall include the establishment of time standards fcards tor

apletion of any inquiry or investigation initiated b\

? Subject to the rules of said commission, the cor
the power to subpoena witnesses and documents, to order

minister oaths and affirmations, todepositions to be taken, to adrmm
mpel testimony and shall have such additional powers as are

btain information and to conductry and prope

Commission proceedings shall be confidential unless and until
the commission has determined that sufficient cause exists and
has filed formal charges against a judge. All commission members

id employees shall be bound by such confidentiality at all times
129 and the commission rules shall provide for the confidentiality of

30 its proceedings. If formal char ;es are filed against a judge by the
commission, the formal ch ges, all subsequent evidentiary

132 proceedings relevant to tho barges and the commissions
bsequent report to the Supr me Judicial Court, shall be open

134 to the public, unless the jud rmplainant, and commission
dings, in which case furtherto confidential proc

proceedings may be confidential, and members and employees
shall be bound by said confidentiality.

(e) If formal charges have been filed against a judge by the
:ommission shall forward its final recommenda

re disposition of the matter with a statement of its reasons
preme judicial court in each case for its consideration

dnd further action, if an iplete al
proceedings required subsequ it to i

144 within one hundred and eighty days of the date of filing of said
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charges unless the commission determines that the respondent’s
delay or good cause warrant an extension of the 180 day period.

A respondent prevailing in a Judicial Conduct Commission
proceeding shall be entitled to recover reasonable attorneys fees
and costs upon application to and approval by the supreme
judicial court and said fees and costs shall be paid by the
Commonwealth.

(f) Members and employees of the commission shall be immune
from suit for all conduct in the course of their official duties,
provided that said duties are carried out in good faith and without
malice. Said immunity shall not apply in those instances where
a commission member files a complaint prior to a majority vote
of the commission endorsing such a filing.
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