
HOUSE No. 6390
Report of the committee of conference on the disagreeing votes of 

the two branches, with reference to the Senate amendments (striking 
out all after the enacting clause and inserting in place thereof the text 
of Senate document numbered 2121; and striking out the title and 
inserting in place thereof a new title) of the House Bill revising the 
procedures for the Commission on Judicial Conduct (House, No. 
5884), - recommending that the House recede from its non
concurrence with the Senate in its amendment and concur therein with 
a further amendment by striking out all after the enacting clause and 
inserting in place thereof the following:

Gtfje Commontoealtf) of 4Wajef*ad)utfetto

In the Year One Thousand Nine Hundred and Eighty-Seven.

"SECTION 1. Chapter 211C of the General Laws is hereby 
amended by striking out sections 1 to 3, inclusive, as ap
pearing in the 1986 Official Edition, and inserting in place 
thereof the following three sections:-

Section 1. There shall be a commission on judicial 
conduct consisting of nine members. Three judges shall be 
appointed by the justices of the supreme judicial court, 
none of whom shall be justices of said court and no two of 
whom shall be from the same department of the trial court. 
Three members of the bar shall be appointed by the chief ad
ministrative justice of the trial court, none of whom shall 
be judges. Three members shall be appointed by the gover
nor, none of whom shall be members of the bar. The members 
of the commission shall serve without compensation, but 
shall be reimbursed for all expenses reasonably incurred by 
them in the performance of their duties. Members of the 
commission shall serve for six year terms. Commission mem
bership shall terminate if a member ceases to be qualified 
for the appointment. A vacancy shall be filled by the ap
pointing authority for the remainder of the term. Upon the 
expiration of the term of office of a member, his successor 
shall be appointed in the manner aforesaid. No person shall 
succeed himself as a member of the commission except when 
his membership is due to an appointment to fill a vacancy 
for the remainder of an unexpired term. One or more alter
nate members, as necessary, shall be selected in the manner 
prescribed for initial appointments in each representative 
class, and shall serve at the call of the chairman to take 
the place of those who are disqualified from participating 
in a commission proceeding pursuant to commission rules.

Section 2. (1) All judges of the trial court, the ap
peals court and the supreme judicial court shall be subject 
to discipline pursuant to this chapter. The commission on
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judicial conduct shall have the authority to receive infor
mation, investigate, conduct hearings, and make recommenda
tions to the supreme judicial court concerning allegations 
of judicial misconduct and allegations of mental or physical 
disability affecting a judge's performance.

(2) The commission shall have jurisdiction over inves
tigations and recommendations regarding discipline arising 
from the conduct of all judges, including any retired judge 
who is assigned to perform the duties of a judge for a tem
porary period. This jurisdiction shall include all conduct 
that occurred prior to a judge's assuming judicial office, 
and conduct of a lawyer who is no longer a judge that oc
curred while he held judicial office; provided, however, 
that in evaluating such conduct, the commission shall give 
substantial weight to relevant decisions of the supreme ju
dicial court and the board .of bar overseers regarding bar 
discipline. The foregoing shall not be construed to dero
gate the inherent authority of the supreme judicial court to 
supervise and discipline judges, the authority of the gover
nor with the consent of the council to remove a judge upon 
the address of both houses of the legislature or to retire a 
judge involuntarily because of advanced age or mental or 
physical disability, the authority of the legislature to re
move a judge through impeachment, or the supervisory author
ity of the chief justices of the appeals and supreme judi
cial courts or of the chief and department administrative 
justices of the trial court.

(3) Except where the commission determines otherwise 
for good cause, the commission shall not deal with com
plaints arising out of acts or omissions occurring more than 
one year prior to the date commission proceedings are initi
ated pursuant to section five; provided, however, that, when 
the last episode of an alleged pattern of recurring judicial 
conduct arises within the one year period, the commission 
may consider all prior acts or omissions related to such al
leged pattern of conduct.

(4) In the absence of fraud, corrupt motive, bad 
faith, or clear indication that the judge's conduct violates 
the code of judicial conduct, the commission shall not take 
action against a judge for making findings of fact, reaching 
a legal conclusion, or applying the law as he understands 
it. Commission proceedings shall not be a substitute for an 
appeal.

(5) Grounds for discipline shall include:
(a) conviction of a felony;
(b) willful misconduct in office;
(c) willful misconduct which, although not related to 

judicial duties, brings the judicial office into disrepute;
(d) conduct prejudicial to the administration of jus

tice or conduct unbecoming a judicial officer, whether con
duct in office or outside of judicial duties, that brings 
the judicial office into disrepute; or

(e) any conduct that constitutes a violation of the 
codes of judicial conduct or professional responsibility.

Section 3. (1) The commission shall report only to
the supreme judicial court. The commission shall be allowed 
for its purposes annually such amount as shall be appropri—
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ated for it by the general court. The commission shall be 
provided with adequate offices. The commission may adopt 
rules of procedure, without compliance with the provisions 
of chapter thirty A, but subject to the approval of the su
preme judicial court, and may develop appropriate forms for 
its proceedings. Such rules shall establish reasonable time 
limits for all stages of commission proceedings and stan
dards for extending time limits applicable to commission 
proceedings.

(2) Members of the commission, hearing officers, com
mission counsel, and staff shall be absolutely immune from 
suit for all conduct in the course of their official duties. 
A complaint submitted to the commission or its staff and 
communications related to the complaint shall be absolutely 
privileged, and no civil action predicated on the complaint 
or on such a communication may be instituted against any 
complainant or witness or his counsel; provided, however, 
such immunity from suit shall apply only to communications 
to the commission or its staff and shall not apply to public 
disclosure of information contained in or relating to the 
complaint.

(3) The commission shall appoint an executive director 
who shall serve at the pleasure of the commission. The ex
ecutive director shall be a member of the Massachusetts bar, 
shall serve full time, and shall not engage in the practice 
of law. The executive director shall receive an annual sal
ary, subject to appropriation, which is fixed by the commis
sion consistent with classification and compensation poli
cies of the supreme judicial court, and such expenses as are 
approved by the commission and incurred in the discharge of 
the executive director's duties.

(4) The executive director shall have duties and re
sponsibilities as prescribed by the commission, including 
the authority to:

(a) receive information, allegations, and complaints;
(b) make preliminary evaluations;
(c) screen complaints;
(d) conduct investigations;
(e) recommend dispositions;
(f) maintain the commission's records;
(g) maintain statistics concerning the operation of 

the commission and make them available to the commission and 
to the supreme judicial court;

(h) prepare the commission's budget for approval by 
the commission and administer its funds;

(i) employ and supervise other members of the commis
sion's staff;

(j) prepare the annual report of the commission’s ac
tivities required pursuant to section four; and

(k) employ, with the approval of the commission and 
subject to appropriation, special counsel, private investi
gators, or other experts, and clerical assistants, as neces
sary to investigate and process matters before the commis
sion and before the supreme judicial court. Neither the at
torney general's staff nor law enforcement officers shall be 
employed for this purpose.
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(5) The supreme judicial court may delegate the power 
to enforce process in commission proceedings to another ap
propriate court. A witness at any stage of commission pro
ceedings may rely on any privilege applicable to civil pro
ceedings .

SECTION 2. Said chapter 211C is hereby further amended 
by adding the following seven 'sections:-

Section 5. (1) Commission proceedings relating to the 
conduct of a judge may be initiated by an oral or written 
complaint stating facts that, if true, would be grounds for 
discipline, or by the commission's own motion when the com
mission receives reasonable information, including reports 
in the news media, as to conduct that appears to constitute 
grounds for discipline. Upon receipt of such complaint or 
adoption of such motion, the commission shall promptly noti
fy the judge, except as provided in subdivision (2), and 
shall conduct a prompt, discreet and confidential inquiry, 
investigation and evaluation.

(2) The commission shall notify the judge of the pro
ceedings and their subject matter before commencing any in
quiry, investigation or evaluation in all cases except as 
follows:

(a) where, because of the nature of the complaint, de
lay is necessary in order to preserve evidence, notice may 
be delayed until such evidence is obtained, until the matter 
is dismissed, or until the sworn complaint or statement of 
allegations is served pursuant to subdivision (6), whichever 
occurs first;

(b) where the identity of the complainant could be 
readily determined by the judge from the nature of the com
plaint and there is a danger of reprisal against the com
plainant, notice may be delayed until the danger of reprisal 
ends, until the matter is dismissed, or until the sworn com
plaint or statement of allegations is served pursuant to 
subdivision (6), whichever occurs first; provided, however, 
that in any such case where there is an ongoing danger of 
reprisal, the notice and the statement of allegations may be 
drafted so as to conceal the complainant's identity.

(3) The commission shall discourage and shall promptly 
dismiss complaints which are frivolous, unfounded or outside 
commission jurisdiction. The commission shall notify the 
judge and the complainant, if any, of such dismissal in ac
cordance with the provisions of subdivisions (1), (2) and
(10) .(4) At any stage of the proceeding, the commission 
shall be entitled within the time limits established by com
mission rule to compel by subpoena the attendance and testi
mony of witnesses, including the judge, and to provide for 
the inspection of documents, books, accounts, and other
records. . ,  ̂ .(5) After a thorough inquiry, investigation and evalu
ation, the executive director shall recommend to the commis
sion, and the commission shall determine, by majority vote, 
whether there is adequate reason to proceed to the prepara-
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tion of a detailed complaint or statement of allegations. 
If so, the commission shall request that the complainant 
file a detailed sworn complaint against the judge. When a 
sworn complaint is not obtained, the executive director 
shall prepare a clear statement of the allegations against 
the judge and the alleged facts forming their basis. Said 
complaint or statement of allegations shall clearly set 
forth each act of misconduct where more than one act of mis
conduct is alleged, and shall state clearly the provision of 
statute, code of judicial conduct or code of professional 
responsibility alleged to have been violated by each alleged 
act of misconduct.

(6) The judge shall be served promptly with a copy of 
the sworn complaint or statement of allegations.

(7) The judge shall have twenty-one days after receipt 
of the sworn complaint or statement of allegations to re
spond in writing to the charges and, if he wishes, to file a 
written request for a personal appearance before the commis
sion .

(8) The judge shall be entitled to counsel of his own 
choice. After the judge is served with the sworn complaint 
or statement of allegations, he shall be entitled before the 
issuance of formal charges and within the time limits estab
lished by commission rule to compel by subpoena the attend
ance and testimony of witnesses through depositions, and to 
provide for the inspection of documents, books, accounts, 
written or electronically recorded statements, and other 
records. The judge may file written material for commission 
consideration before the issuance of formal charges.

(9) If the judge requests a personal appearance before 
the commission, he may be accompanied by counsel, his state
ment and that of his counsel shall be recorded, and the com
mission shall not issue formal charges until after such per
sonal appearance.

(10) If at any time prior to the issuance of formal 
charges the commission determines that it does not have suf
ficient cause to proceed, the commission shall terminate the 
proceedings by closing the investigation or dismissing the 
complaint or the statement of allegations. In that event, 
the commission shall give notice to the complainant, if any, 
and to the judge that it has found insufficient cause to 
proceed. The file in any matter so terminated shall be 
closed.

(11) The commission may not refer subsequently to a file 
closed before the issuance of formal charges except in the 
following circumstances:

(a) in a subsequent proceeding that raises similar al
legations against the judge and indicates a pattern of re
curring judicial misconduct;

(b) in a subsequent proceeding alleging conduct in vi
olation of conditions imposed as part of an informal adjust
ment pursuant to subdivision (1) of section eight;

(12) The commission may, upon notice to the judge, amend 
the allegations prior to a finding of sufficient cause to 
issue formal charges. The judge may amend his written re
sponse or submit additional written material for commission 
consideration before such finding.
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(13) After the judge's personal appearance pursuant to 
subdivision (9), if any, and after the expiration of any 
time limit upon written submissions by the judge pursuant to 
subdivisions (8) and (12), the commission shall determine 
whether there is sufficient cause to issue formal charges. 
A finding of sufficient cause to issue formal charges shall 
require the concurrence of the majority of all commission 
members that there is a preponderance of credible evidence 
that the judge's conduct constitutes grounds for discipline.

(14) When sufficient cause is found, the commission 
shall issue formal charges stating those allegations as to 
which sufficient cause is found. A copy of the formal 
statement of charges shall be served promptly upon the judge 
and the judge shall have ten days to respond. Immediately 
thereafter, a copy of such formal statement of charges and 
of the judge's written response shall be filed with the su
preme judicial court, which shall promptly appoint a hearing 
officer. Confidentiality shall cease upon this filing, as 
provided in section six, and after this filing the proceed
ings shall be governed by the provisions of section seven.

Section 6. (1) Except as provided in this section, 
all proceedings of the commission shall be confidential un
til there has been a determination of sufficient cause and 
formal charges have been filed with the supreme judicial 
court. The commission shall ensure that a procedure appli
cable to commission members, counsel and staff is estab
lished for enforcing confidentiality.

(2) Notwithstanding the provisions of subdivision (1), 
the judge may waive his right to confidentiality prior to a 
finding of sufficient cause. In addition, in any case in 
which the subject matter becomes public, through independent 
sources or through a waiver of confidentiality by the judge, 
the commission may issue such statements as it deems appro
priate in order to confirm the pendency of the investiga
tion, to clarify the procedural aspects of the disciplinary 
proceedings, to explain the right of the judge to a fair 
hearing without prejudgment, or to state that the judge de
nies the allegations.

(3) If the inquiry was initiated as a result of 
notoriety or because of conduct that is a matter of public 
record, and is subsequently terminated because there is in
sufficient cause to proceed, information concerning the in
sufficiency of cause to proceed may be released by the com
mission.

(4) Notwithstanding any other provision of this chap
ter to the contrary, proceedings pursuant to this chapter 
may remain confidential, even after a finding of sufficient 
cause, if the judge, the commission, and the complainant, if
any, all concur. . ,, . ,(5) If any federal agency, the judicial nominating 
council, or any like agency for screening candidates for ju
dicial appointment which succeeds the judicial nominating 
council, seeks information or written materials from the 
commission concerning a judge, in connection with his selec
tion or apoointment as a judge, information may be divulged 
in accordance with procedures prescribed by commission rule, 
including reasonable notice to the judge affected, unless



1988] HOUSE -  No. 6390 7

the judge signs a waiver of the right to such notice. If. 
in connection with the assignment of a retired judge to ju
dicial duties, the chief justice of the supreme judicial 
court or the appeals court or the chief administrative jus
tice of the trial court seeks information or written materi
als from the commission about the judge, information may be 
divulged in accordance with procedures prescribed by commis
sion rule, including reasonable notice to the judge af
fected, unless the judge signs a waiver of the right to such 
notice.

Section 7. (1) The commission shall schedule a hear
ing without undue delay after the appointment of the hearing 
officer by the supreme judicial court. The commission shall 
schedule the time and place of the hearing, and shall notify 
the judge and all counsel of the hearing. The judge shall 
be afforded ample opportunity to prepare for the hearing and 
may amend his written response to the charges.

(2) The judge and the commission shall each be enti
tled to discovery to the extent available in civil proceed
ings, within the time limits provided by commission rules. 
The judge and the commission shall each be entitled to com
pel by subpoena the attendance and testimony of witnesses, 
including the judge, and to provide for the inspection of 
documents, books, accounts, and other records.

(3) The formal hearing shall be public and shall be 
conducted before the hearing officer appointed by the su
preme judicial court. At the hearing, all testimony shall 
be under oath, the rules of evidence applicable to civil 
proceedings shall apply, and the judge shall be accorded due 
process of law.

(4) An attorney or attorneys of the commission staff, 
or special counsel retained for the purpose, shall present 
the matter to the hearing officer. The commission shall 
have the burden of proving the charges by clear and convinc
ing evidence. The judge and the commission shall be permit
ted to present evidence and cross-examine witnesses, subject 
to the rules of evidence applicable to civil proceedings.

(5) The raising of mental or physical condition as a 
defense constitutes a waiver of medical privilege.

(6) By leave of the commission or with the consent of 
the judge, the statement of charges may be amended after 
commencement of the hearing only if the amendment is techni
cal in nature and the judge and his counsel are given ade
quate time to prepare a response.

(7) Every hearing shall be transcribed.
(8) The hearing officer shall submit to the commission 

and to the judge a report containing proposed findings and 
recommendations, the transcripts of testimony and all exhib
its. Counsel for the judge and commission shall have twenty 
days after receipt of such report to submit written objec
tions to the findings and recommendations, and said objec
tions shall become part of the record.

(9) Before the commission reaches its decision, the 
judge and the complainant, if any, shall have the right to 
be heard before the commission regarding its recommendation 
for discipline, and their statements shall be transcribed. 
Such hearing shall be public, but commission deliberations
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regarding such recommendation shall be conducted in execu
tive session. The commission shall reach a decision on the 
basis of the full record within ninety days after such hear
ing, unless there is good cause for delay. Its conclusions 
may differ from those proposed by the hearing officer. Its 
decision shall state specific reasons for all conclusions 
and recommendations.

(10) A recommendation for discipline shall be reported 
to the supreme judicial court only if a majority of all mem
bers of the commission concur that discipline should be rec
ommended. Any dissent as to the need for or the form of 
discipline shall be transmitted with the majority decision. 
A copy of said recommendation and dissent shall be given to 
the judge and shall become part of the public record. The 
entire record, including transcripts, exhibits and the hear
ing officer's report, shall be transmitted to the supreme 
judicial court.

(11) If a majority of the members of the commission con
cur that discipline should not be recommended, the matter 
shall be dismissed, and the judge and complainant, if any, 
shall be notified of such dismissal.

(12) The provisions of subdivisions (10) and (11) shall 
not be construed to prohibit the commission from disposing 
of the matter by informal adjustment pursuant to section 
eight as a result of commission deliberations regarding a 
recommendation for discipline.

(13) The expense of witnesses shall be borne by the par
ty that calls them unless:

(a) physical or mental disability of the judge is in 
issue, in which case the commission shall reimburse the 
judge for the reasonable expenses of the witnesses whose 
testimony related to the disability; or

(b) the supreme judicial court determines that the im
position of costs and expert witness fees will work a finan
cial hardship or injustice upon him and orders that those 
fees be reimbursed.

(14) All witnesses shall receive fees and expenses in 
the same manner as witnesses in civil actions before the 
courts. A transcript of all proceedings shall be provided 
to the judge without cost. Except as provided in subdivi
sion (13), costs of all proceedings shall be at public ex
pense .

(15) With the approval of the supreme judicial court, a 
judge shall be entitled to the payment of reasonable attor
neys' fees by the commonwealth in any case where the matter 
is dismissed by the commission at any stage after the filing 
of a sworn complaint or statement of charges, where the su
preme judicial court determines despite a commission recom
mendation for discipline that no sanction is justified, or 
where the supreme judicial court determines that justice 
will be served by the payment of such fees.

Section 8. (1) With the agreement of the judge, the 
commission may by informal adjustment dispose of a complaint 
at any stage of the proceedings by:

(a) informing or admonishing the judge that his con
duct is or may be cause for discipline;
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(b) directing professional counseling and assistance 
for the judge;

(c) imposing conditions on the judge's conduct; or
(d) persuading a judge to retire voluntarily.
(2) The commission may dismiss a sworn complaint, a 

statement of allegations or a formal statement of charges as 
unjustified or unfounded at any stage during the proceed
ings .

(3) The commission may issue a private reprimand with 
the consent of the judge.

(4) The commission may recommend to the supreme judi
cial court one or more of the following sanctions:

(a) removal;
(b) retirement;
(c) imposition of discipline as an attorney;
(d) imposition of limitations or conditions on the 

performance of judicial duties;
(e) public or private reprimand or censure;
(f) imposition of a fine;
(g) assessment of costs and expenses;
(h) imposition of any other sanction which is reason

able and lawful.
Section 9. The chief justice and the six most senior 

justices of the appeals court other than the chief justice 
shall serve in the place of the supreme judicial court when 
charges are brought against a member of the supreme judicial 
court.

Section 10. (1) The commission shall have authority
to receive information, investigate, conduct hearings, and 
make recommendations to the court relating to mental or 
physical disability affecting a judge's performance.

(2) In carrying out its responsibilities regarding 
physical or mental disabilities, the commission shall follow 
the same procedures that it employs with respect to disci
pline for misconduct.

(3) If the judge in a matter relating to physical or 
mental disability is not represented by counsel, the commis
sion shall appoint an attorney to represent him at public 
expense.

(4) If a complaint involves the physical or mental 
condition of the judge, a denial of the alleged condition 
shall constitute a waiver of medical privilege and the judge 
shall be required to produce his medical records.

(5) If medical privilege is waived, the judge shall be 
deemed to have consented to a physical or mental examination 
by a qualified medical practitioner designated by the com
mission. The report of the medical practitioner shall be 
furnished to the commission and the judge.

Section 11. The supreme judicial court may establish 
an advisory committee on the code of judicial conduct, which 
may render advisory opinions to judges at their request or 
on its own motion.

SECTION 3. Notwithstanding the provisions of section 
one of this act, the members of the judicial conduct commis
sion as of the effective date of said section one shall
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serve out the three year terms to which they were appointed, 
and thereupon their successors shall be appointed to six 
year terms except as follows: in nineteen hundred and 
eighty-eight, members shall be appointed to four year terms, 
and in nineteen hundred and eighty-nine, members shall be 
appointed to five year terms.

SECTION 4. The provisions of sections two and three of 
chapter two hundred and eleven C of the General Laws, in
serted by section one of this act, shall take effect on 
April first, nineteen hundred and eighty-eight and shall ap
ply to proceedings initiated before the judicial conduct 
commission by the filing of a complaint or by the adoption 
of a commission motion on or after such effective date.

Proceedings initiated before said effective date shall 
be governed by the provisions of chapter two hundred and 
eleven C of the General Laws which are in effect prior to 
said effective date and by the rules of the judicial conduct 
commission in effect prior to said effective date."; and 
that the Senate concur in the further amendment; and that 
the Senate recede from its amendment striking out the title 
and inserting in place thereof the following title: "An Act 
revising the procedures for the Commission on Judicial Con
duct and making other improvements in the system.".
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