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By Mr. Kraus, a petition (accompanied by bill. Senate, No. 75) of
Richard A. Kraus for legislation relative to warranties for computers
and computer products. Commerce and Labor.

In the Year One Thousand Nine Hundred and Eighty-Sev

An Act relative to warranties for computers and computer
PRODUCTS.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 93A of the general laws is amended by inserting the
2 following after section 11:
3 Section 12. Every sale or lease of a new computer hardware
4 product or a new computer software product, or part thereof, shall
5 be accompanied by the following warranties in addition to any
6 express written warranty or warranties;

(1) If the product is sold by a dealer with respect to products of
8 that kind, an implied warranty by the manufacturer and the seller
9 that the product is merchantable.

10 (2) If the manufacturer at the time of contracting has reason to
1 I know any particular purpose for which the product is required, and
12 that the buyer is relying on the skill or judgment of the manufac-
-13 turer to select or furnish a suitable product, the manufacturer’s
14 implied warranty that the product is fit in all material respects for
15 that particular purpose.
16 (3) If the seller at the time of contracting has reason to know any
17 particular purpose for which the product is required, and that the
18 buyer is relying on the skill or judgment of the seller to select or
19 furnish a suitable product, the seller’s implied warranty that the
20 product is fit in all material respects for that particular purpose.
21 (4) An express warranty by the manufacturer that the product
22 conforms in all material respects with the description of the tcchni-
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23 cal specifications and performance capabilities of the product as
24 set forth in the manufacturer’s advertisement of that product.
25 (5) An express warranty by the seller that the product conforms
26 in all material respects with the description of the technical specifi-
-27 cations and performance capabilities of the product as set forth in
28 the seller’s advertisement of that product.
29 (b) This section applies to all of the following;
30 (1) A sale or lease that is entered into in this state
31 (2) A sale or lease that is made to a buyer whose mailing address,
32 or whose business or residence address, is within this state.
33 (3) A sale or lease of a product that is, or is agreed to be, installed
34 or delivered to the buyer in this state.
35 (c) This section does not apply to either of the following:
36 (1) A sale made by an original equipment manufacturer to a
37 business purchaser for a business purpose in a transaction in which
38 the total purchase price paid or payable by the buyer exceeds
39 twenty-five thousand dollars ($25,000).
40 (2) The sale of a custom computer program.
41 (d) An advertisement, or term thereof, shall not constitute an
42 express warranty for purposes of this section unless it is of a kind
43 on which prospective buyers normally rely, and then only if the
44 advertisement is one of the contributing causes of the sale. How-
-45 ever, the person on whose behalf the advertisement is made shall
46 have the burden of proving that an advertisement, or term thereof,
47 once made, does not constitute an express warranty.
48 (e) As used in this section, unless the context otherwise requires,
49 the following terms have the following meanings:
50 (1) “Advertisement” includes a commercial message in a news-
-51 paper, magazine, leaflet, brochure, flyer, manual or catalog, on
52 radio or television or in any other telecommunication medium, or
53 in any other medium, that promotes, directly or indirectly, the sale
54 or lease of the product.
55 The term does not include a written or oral statement to an
56 individual buyer that is merely an expression of an individual sales
57 agent’s own viewpoint, opinion, or recommendation, and that has
58 not been set forth in an advertisement as defined herein. However,
59 the person on whose behalf the statement is made shall have the
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once made, does not constitute an advertisement within the mean
ing of this paragraph.
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(2) “Buyer” includes a lessee63
(3) “Custom computer program” means a computer program

prepared to the special order of the customer and includes those
services represented by separately stated charges modifications to
an existing prewritten program which are prepared to the special
order of the customer. The term does not include a “canned” or
prewritten computer program which is held or exists for general or
repeated sale or lease, notwithstanding the fact that the prewritten
or “canned” program was initially developed on a custom basis for
in-house use. Modification to an existing prewritten program to
meet the customer’s needs is custom computer programming only
to the extent of the modification.
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(4) “Implied warranty of merchantability” means that the pro-

duct at least meets each of the following:
75
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(A) Passes without objection in the trade under the contract
description.8

(B) Is fit for the ordinary purposes for which the product is used.79
(C) Is adequately contained, packaged, and labeled.80

(D) Conforms to the promises or affirmations of fact made on
its container or label.
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(5) “Seller” includes a lessor83
(f) The manufacturer’s and seller’s implied and express warran-

ties created by this section may not be disclaimed or modified, and
their duration may not be limited. Any purported disclaimer,
modification, or limitation in violation of this subdivision is void.
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(g) Any buyer injured by a breach of an express written warranty
or any implied or express warranty created by this section shall
have the remedies provided in section 11 of Chapter 93A of the
general laws, subject, however, to the following:
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(I) If the manufacturer or seller has limited the buyer’s remedies,
such as by limiting the remedies to repair and replacement of
nonconforming parts, and if that limited remedy fails to promptly
cure a breach of the warranty, the buyer’s remedies shall include
the right to reject or revoke acceptance of the product.
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(2) The buyer’s notice of election to revoke acceptance shall b9
anufacturer and the seller within a reasonable



[January 1987]SENATE - No. 754

I
I
I
I
I

I

I

99 after the buyer discovers or should have discovered the grounds for
it, but there shall be a rebuttable presumption that notice has been
given within a reasonable time if it is communicated to the manu-
facturer or the seller or its agent within six months after the
purchase or installation of the product, whichever occurs later.
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(h) If the buyer rightfully rejects or justifiably revokes accep-
tance under paragraph (1), (2), or (4) of subdivision (a) because of
the manufacturer’s breach of an implied or express warranty, the
buyer may cancel the sale and recover from the seller so much of
the price as has been paid, and from the manufacturer any other
damages to which the buyer is entitled under this section.
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(i) If the buyer prevails in an action to enforce any liability under
this section, the buyer shall be awarded areasonable attorney’s fee,
based on the actual time reasonably expended, and any other
expenses reasonably incurred in connection with the litigation.
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(j) If the manufacturer or the seller willfully neglects to accept
and honor a buyer’s rightful rejection or justifiable revocation of
acceptance within a reasonable time after receiving the buyer’s
notice of rejection or revocation of acceptance, the amount recov-
erable from that manufacturer or seller shall include a civil penalty
of up to two times the buyer’s actual damages as determined by the
court.
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(k) The seller shall have recourse against the manufacturer in the
amount of any liability or loss incurred by the seller as a result of
any wrongful act or omission by the manufacturer including any
breach by the manufacturer of an implied or express warranty.
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(1) The manufacturer shall have recourse against the seller in the

amount of any liability or loss incurred by the manufacturer as a
result of any wrongful act or omission of the seller including the
seller’s breach of any implied or express warranty.
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(m) The rights and remedies provided to a buyer by this chapter

are intended to be cumulative and are in addition to any other
procedures, rights, or remedies available to a buyer under any
other provisions of law. W
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(n) An action under this section shall be commenced within four
years after the cause of action has accrued.
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