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By Mr. Bertonazzi a petition (accompanied by bill. Senate, No. 132)

of Louis P. Bertonazzi for legislation to further define and provide
penalties for the distribution of imitation controlled substances.
Criminal Justice.

In the Year One Thousand Nine Hundred and Eighty-Seven

An Act relative to imitation controlled substances.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. Said section lof said chapter 94C is hereby
2 further amended by inserting after the definition of “Drug
3 paraphernalia” the following definition:
4 “imitation controlled substances” a substance that is not a
5 controlled substance, which by dosage unit appearance (including
6 color, shape, size and markings), or by representations made,
7 would lead a reasonable person to believe that the substance is
8 a controlled substance. In determining whether a substance is an
9 “imitation controlled substance” the court or other authority

10 concerned shall consider, in addition to all the other logically
11 relevant factors, the following:
12 (1) Whether the physical appearance of the finished product
13 containing the substance is substantially identical to a controlled
14 substance;
15 (2) Statements by an owner or by anyone else in control of the
16 substance concerning the nature of the substance, or its use or
17 effect;
18 (3) Statements made to the recipient that the substance may
19 be resold for inordinate profit;

20 (4) Whether the consideration tendered in exchange for the
21 noncontrolled substance substantially exceeds the reasonable
22 value of the substance, considering the actual chemical
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23 composition of the substance and, where applicable, the price at
24 which over-the-counter substances or like chemical compositions
25 sell;
26 (5) Whether the consideration tendered in exchange for the
27 noncontrolled substance approximates or exceeds the price at
28 which the substance would sell upon illegal delivery were it
29 actually the specific controlled substance it physically resembles;
30 (6) Whether the substance is packaged in a manner normally
31 used for illicit controlled substances;
32 (7) Evasive tactics or actions utilized by the owner or person
33 in control of the substance to avoid detection by law enforcement
34 authorities;
35 (8) Whether the noncontrolled substance in its finished dosage
36 form is packaged in a container which, or the labeling of which,
37 bears markings or printed materials substantially similar to that
38 accompanying or containing a specific controlled substance;
39 (9) Whether the noncontrolled substance is sold or distributed
40 upon the express representation that the recipient, in turn, will
41 be able to distribute or sell the substance as a controlled substance;
42 (10) Prior convictions, if any ofthe owner, or anyone in control
43 of the object, under State or Federal law related to controlled
44 substances or fraud.

1 SECTION 2. Said section 1 of said chapter 94C is hereby
2 further amended by striking out the definition of “Distribute,” as
3 inserted by section 1 of said chapter 1071, and inserting in place
4 thereof the following definition:
5 “Distribute,” to deliver, other than by administering or
6 dispensing, a controlled substance or imitation controlled
7 substance.

1 SECTION 3. Said section 1 of said chapter 94C is hereby
2 further amended by striking out the definition of “manufacture,”
3as amended by section lof chapter 1190 of the acts of 1973, and
4 inserting in place thereof the following definition;
5 “Manufacture,” the production, preparation, propagation,
6 compounding, conversion, encapsulating, or processing of a

controlled substance or imitation controlled substance, either
directly or indirectly by extraction from substances of natura
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9 origin, or independently by means of chemical synthesis, including
10 any packaging or repackaging of the substance or labeling or
11 relabeling of its container except that this term does not include
12 the preparation or compounding of a controlled substance by an
13 individual for his own use or the preparation, compounding,
14 packaging, encapsulating or labeling of a controlled substance;

15 (a) by a practitioner as an incident to his administering a
16 controlled substance in the course of his professional practice, or
17 (b) by a practitioner, or by his authorized agent under his
18 supervision, for the purpose of, or as an incident to, research,
19 teaching, or chemical analysis and not for sale, or
20 (c) by a pharmacist in the course of his professional practice.

1 SECTION 4. Chapter 94C of the General Laws is hereby
2 amended by striking out section 32G and inserting in place thereof
3 the following section:
4 Section 32G. Any person who knowingly or intentionally
5 creates, distributes, dispenses or possesses with intent to distribute
6 or dispense an imitation controlled substance shall be punished
7 by imprisonment in a jail or house of correction for not more than
8 one year or by a fine of not less than two hundred and fifty nor
9 more than two thousand and five hundred dollars, or both such

10 fine and imprisonment.
11 No civil or criminal liability shall be imposed by virtue of this
12 act on any person who manufactures, distributes or possesses (1)
13 an imitation controlled substance for use as a placebo by a
14 registered practitioner in the course of professional practice or
15 research and who is registered under the Controlled Substance
16 Act, (2) a substance that is not a controlled substance if it was
17 marketed before the controlled substance that it physically
18 resembles, or (3) a substance that is not a controlled substance
19 used in research conducted under section 505(i) of the Federal
20 Food, Drug, and Cosmetic Act or conducted in connection with
21 an application filed under section 505(b) of that Act.
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