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By Mr. Berry, a petition (accompanied by bill, Senate, No. 557)
of Frederick E. Berry, Salvatore R. Albano, Richard A. Kraus and
Eleanor Myerson for legislation to establish the disabled persons
protection commission to investigate and remedy instances of abuse
and neglect of disabled persons. Human Services and Elderly Affairs.

In the Year One Thousand Nine Hundred and Eighty-Seven.

An Act establishing the disabled persons protectioncommission.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, as follows:

1 The General Laws are hereby amended by inserting after
2 Chapter 19A the following new chapter:

3

4 Section I. It is hereby declared the policy ofthis commonwealth
5 to encourage disabled persons to live as independent lives as
6 possible; to allow disabled persons the dignity of voluntarily
7 taking such risks as are necessary to achieve maximum
8 independence; to intervene in the family or substitute care
9 situation only when necessary to ensure necessary care and

10 protection of a disabled person to carry out other statutory
11 responsibilities. The purpose of this chapter is to ensure that
12 disabled persons who may be wholly or partially dependent on
13 others to care for them are made aware of services which may
14 be available to them and are protected from harmful effects
15 resulting from absence, inability, inadequacy, or destructive
16 behavior by family or substitute care providers in state
17 institutions, residential or day programs, and that good
18 alternative care services be made available to those who require
19 care or protection.

20 In furtherance of this policy, there is hereby established within,
21 but not subject to the control of, the Executive Office of Human
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22 Services a commission for the protection of disabled persons, to
23 be known as the Disabled Persons Protection Commission.
24 Section 2. As used in this chapter, the following words and
25 phrases shall, unless the context otherwise requires, have the
26 following meanings:
27 “Abuse”, an act or omission which results in serious physical
28 or emotional injury to a disabled person; provided however, that
29 no person shall be considered to be abused or neglected for the
30 sole reason that such person is being furnished or relies upon
31 treatment in accordance with the tenets and teachings of a church
32 or religious denomination by a duly accredited practitioner
33 thereof.
34 “Caretaker”, a disabled person’s parent, guardian, or other
35 person, or agency responsible for a disabled person’s health or
36 welfare, whether in the same home as the disabled person, a
37 relative’s home, a foster home, or any other day or residential
38 setting, or an institution.
39 “Commission” means the Disabled Persons Protection
40 Commission established pursuant to section one.
41 “Disabled person”, a person between the ages of eighteen to
42 fifty-nine, inclusive, who is mentally retarded, as defined by
43 section one of chapter one hundred twenty-three of the General
44 Laws, or who is otherwise mentally or physically disabled and as
45 a result of such mental or physical disability is wholly or partially
46 dependent on others to meet his or her daily living needs.
47 “Mandated reporter”, any physician, medical intern, hospital
48 personnel engaged in the examination, care or treatment of
49 persons, medical examiner, dentist, psychologist, nurse,
50 chiropractor, podiatrist, osteopath, public or private school
51 teacher, educational administrator, guidance or family counselor,
52 day care worker, probation officer, social worker, foster parent,
53 police officer or person employed by a state agency within the
54 Executive Office of Human Services as defined by section sixteen
55 of chapter six A of the General Laws, or employed by a private
56 agency providing services to disabled persons who in his or her
57 professional capacity shall have reasonable cause to believe that
58 disabled person is suffering from a reportable condition.
59 “Neglect”, failure by a caretaker, either deliberately or through
60 negligence, to take those actions necessary to provide a disabled
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person with minimally adequate food, clothing, shelter, medical
care, supervision or other essential care.

61
62

“Reportable condition”, a serious physical or emotional injury
resulting from abuse or neglect, including unconsented to sexual
activity.

63
64
65

“State Agency”, any agency of the Commonwealth that
provides services or treatment to disabled persons, including
private agencies providing such services or treatment pursuant to
a contract or agreement with an agency of the Commonwealth.

66
67
68
69

Section 3. The purpose of the Disabled Person’s Protection
Commission shall be to provide for the investigation and
remediation of instances of abuse or neglect of disabled persons
in the Commonwealth. The commission shall consist of three
members to be appointed by the Governor, one of whom shall
be designated as Chairman. Members of the commission shall
serve for terms of three years, except that the members first
appointed shall serve for staggered terms of office, one ending
January first, nineteen hundred eighty-eight, one ending January
first, nineteen hundred eighty-nine, and the term of the Chairman
first appointed ending January first, nineteen hundred ninety. Any
member whose term as expired shall continue to serve until such
member’s successor has been duly appointed and qualified. Any
member shall be eligible for reappointment. Members may be
removed by the Governor for willful misconduct or neglect ofduty
or for inability to perform the powers and duties of the office.
Members of the commission shall be compensated for work
performed for the commission at such rate as the Secretary of the
Executive Office for Administration and Finance shall determine
and shall be reimbursed for their expenses.
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90 Section 4. The commission shall have the following powers and

duties:91
92 a) To employ, subject to appropriation, such staff as shall be

necessary to carry out its duties pursuant to this chapter. Such
staff shall serve at the pleasure of the commission and shall not
be subject to the provisions of chapter thirty-one or section nine
of chapter thirty;

93
94
95
96
97 b) To prescribe and publish, pursuant to the provisions of

chapter thirty A, rules and regulations to carry out the purposes
of this chapter, including rules governing the conduct of hearings
conducted pursuant to section nine;

98
99
100
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101 c) To provide for the investigation of alleged abuse or neglect
102 of disabled persons initiated pursuant to section five;
103 d) To designate other state agencies within the Executive Office
104 of Human Services for the furnishing of protective services in
105 accordance with the provisions of section six;
106 e) To ensure reports, including findings of facts and
107 recommendations, upon concluding an investigation, and to refer
108 matters upon which investigations have been completed pursuant
109 to section ten;

110 To take appropriate measures to notify state agencies, disabled
111 persons and other interested parties of the provisions of this
112 chapter;
113 g) To maintain files, records of investigations and reports which
114 shall be retained and made available in accordance with the
il5 provisions of chapters sixty-six and sixty-six A. The commission
116 shall develop procedures to exclude from access by the general
117 public personally identifiable information regarding the subjects
118 of investigations and to carry out the responsibilities of this
119 chapter in such a way as to disclose as little, personally identifiable
120 information as possible.
121 Section 5. Upon receipt of a report of abuse or neglect of a
122 disabled person, the Commission shall:
123 a) Refer immediately any such reports which allege the
124 occurrence of abuse or neglect that is subject to the provisions
125 of sections fourteen through twenty-six of chapter nineteen A,
126 sections seventy-two Lof chapter one hundred eleven, or sections
127 fifty-one A through fifty-one Fof chapter one hundred nineteen
128 to the appropriate agency for the implementation of measures
129 provided in those statutes;
130 b) Refer immediately any such reports which allege the
131 occurrence of abuse or neglect to a disabled person to an
132 investigator of the commission who shall investigate such abuse
133 or neglect as provided in section six.
134 Section 6. Upon receipt of a report of abuse or neglect of a
135 disabled person, an investigator designated by the commission
136 shall:
137 (1) investigate and evaluate the information reported in said
138 reports. Said investigation and evaluation shall be made within
139 twenty-four hours if there is reasonable cause to believe the
140 disabled person’s health or safety is in immediate danger from
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further abuse or neglect, and within ten calendar days for all other
such reports. The investigation shall include a visit to the disabled
person’s residence and day program, if any, an interview with the
disabled person allegedly abused, mistreated or neglected, a
determination of the nature, extent and cause or causes of the
injuries, the identity of the person or persons responsible therefor,
and all other pertinent facts. Such determinations and evaluations
shall be in writing; and shall be immediately forwarded to the
commission.

141
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«J49
(2) evaluate the environment ofthe facility named in the report

and make a written determination of the risk of physical or
emotional injury to any other residents, clients or other disabled
persons in the same facility or home;

151
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(3) forward to the commission within a reasonable time after
a case is initially reported pursuant to section five, a summary
of the findings and recommendations on each case;

154
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(4) there is reasonable cause to believe that a patient or resident
had died as a result of abuse, mistreatment or neglect, immediately
report said death to the commission, the attorney general, the
district attorney for the county in which such death occurred, and
to the medical examiner as required by section six of chapter
thirty-eight.
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163 Section 7. The commission, acting through state agencies

designated for that purpose by the commission shall, as necessary
to prevent further abuse or neglect in cases investigated by said
commission or department:

164
165
166
167 (1) furnish protection services to a disabled person either with

his or her consent, or with the consent of his or her current
guardian;

168
169

(2) petition the court for appointment of a conservator or
guardian or for issuance of an emergency order for protective
services as provided in section eight; or

170
171
172
173 (3) furnish protective services to a disabled person on an

emergency basis as provided in section eight.i.74
175
176 (a) If the Commission has reasonable cause after initiation of

an investigation to believe that a disabled person is suffering from
abuse and lacks the capacity to consent to the provision of
protective services, such agency may petition the court for a
finding that the disabled person is incapable of consenting to the
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Section 8.
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181 provision of protective services. Said petition shall set forth the
specific facts upon which the agency relied in making the
determination. The court shall hold a hearing on the matter within
fourteen days of the filing of the petition. The court shall give
notice to the disabled person who is the subject of the petition
at least five days prior to the date set for the hearing. The disabled
person who is the subject of the petition shall have the right to
be present, be represented by counsel, present evidence, and
examine and cross-examine witnesses. If the disabled persons who
is the subject of the petition is indigent, the court shall appoint
counsel to represent such disabled person. If, after hearing, the
court determines, based upon a preponderance of the evidence,
that such disabled person has been abused, is in need to protective
services and is incompetent to consent to services, and no other
person who is authorized to consent is available or willing to
consent, the court may appoint a guardian to determine the
substitute judgment of the disabled person regarding whether to
consent to the provision ofprotective services; provided, however,
that the court shall establish the least restrictive form of fiduciary
representation including temporary or limited guardianship that
will satisfy the needs of such disabled person. The court may also
issue an order requiring the provision of services. The order shall
contain a specific description of the services to be provided and
insure that the least restrictive alternatives are utilized.
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(b) If an emergency exists and the agency, a member of the
immediate family or a caretaker has reasonable cause to believe
that a disabled person is suffering from abuse and lacks the
capacity to consent to the provision of protective services, said
agency, member of the immediate family or caretaker may petition
the court for an emergency order of protective services. The court
shall give notice to the disabled person who is the subject of the
petition at least twenty-four hours prior to the hearing. The court
may dispense with notice upon finding that immediate and
reasonable foreseeable physical harm to the individual or others
will result from the twenty-four hour delay and that reasonable
attempts have been made to give such notice. If after the hearing,
the court determines, that the disabled person has been or is being
abused, that an emergency exists, and that the disabled person
lacks the capacity to consent to the provision of services, the court
may order the provision of protective services on an emergency
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basis. The court shall order only those services necessary to
remove the conditions creating the emergency and shall
specifically designate the authorized services in its order. The
order for emergency protective services shall remain in effect for
a period not to exceed seventy-two hours. Said order may be
extended for an additional seventy-two hour period if the court
finds that the extension is necessary to remove the emergency.
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(c) The court shall not order an institutional placement or
change of residence unless it finds that no less restrictive
alternative will meet the needs of the disabled person. No disabled
person may be committed to a mental health facility pursuant to
this section. The disabled person or his or her representative, or
the commission may petition to have any order issued pursuant
to subsection (a) or (b) set aside or modified at any time.
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Section 9. If upon completion of investigation of a report of
abuse or neglect of a disabled person whose caretaker is a state
agency there is reasonable cause to conclude such abuse or neglect
did occur or whenever, upon its own motion, the commission
determines it appropriate to investigate instances of possible
abuse, neglect or other endangerment to the health or safety of
disabled persons whose caretaker is a state agency, the
commission may upon a majority vote, initiate a formal
investigation, including a hearing, to determine the nature and
extent of such abuse or neglect and what recommendations, if any,
should be made with respect to such occurrence. Testimony in
commission proceedings may in the discretion of the commission
be recorded and taken under oath. The commission may in its discretion
subpoena witness and evidence permit any part to testify, to call
and examine witnesses, to introduce evidence or to cross-examine
witnesses. Before testifying, all witnesses shall be given a copy of
the regulations governing commission proceedings. Each witness
shall be entitled to be represented by counsel and may refuse to
submit evidence or give testimony ifsuch could tend to incriminate
him or her. All proceedings of the commission shall be public,
unless the commission votes to go into executive session. Hearings
shall be conducted in a manner which prevents unnecessary
disclosure of personally identifiable information regarding the
disabled persons involved.
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259 Section 10. Upon the completion of any formal investigation

conducted by it, the commission shall:260
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a) Issue a written report containing findings of fact concerning
the alleged occurrence of abuse or neglect that was the subject
of the investigation, together with a finding as to whether or not
such abuse or neglect did occur and, if so, what actions are
necessary to remedy the causes of such abuse or to prevent its
recurrence;
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b) Refer any matters for which there is reason to believe that
a crime has been committed to the attorney general, the United
States attorney or a district attorney or competent jurisdiction;

267
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c) Refer any matters for which there is reason to believe that
employee misconduct has occurred to the state agency employing
such person for imposition of disciplinary measures in accordance
with the requirements of any applicable statute, regulation or
collective bargaining agreement; or

270
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d) Refer any matters for which there is reason to believe that
misconduct has occurred by a contractor with a state agency or
by such contractor’s agent to the state agency contracting with
such party for termination of such contract or for such other
action as may be deemed appropriate by the agency.

275
276
277
278
279

Section 11. Except when prevented by the constraints of
professional privilege as hereinafter provided, mandated reporters
shall notify the commission orally of any reportable condition
immediately upon becoming aware ofit and shall report in writing
within forty-eight hours after the oral report.
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Mandated reporters who have reasonable cause to believe that
a disabled person has died as a result of a reportable condition
shall immediately thereafter report the death in writing to the
commission, to the district attorney for the county in which such
death occurred, and to the district medical examiner in the county
where the disabled person’s body is located.
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Any person may report if they have reasonable cause to believe
that a disabled person is suffering from abuse and neglect or has
died as a result thereof.
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No mandated reporter shall be liable in any civil or criminal
action by reason of submitting a report. No other person making
a report shall be liable in any civil or criminal action by reason
of submitting a report if it was made in good faith, provided
however no person who abuses or neglects a disabled person shall
be exempt from civil or criminal liability by reason of here
reporting said abuse or neglect.
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No privilege established by sections twenty or twenty B of
chapter two hundred thirty-three, by section one hundred and
thirty-five of chapter one hundred twelve, by court decision or
by professional code relating to the exclusion of confidential
communications and the competency of witnesses may be invoked
to prevent a report, by a mandated reporter or in any civil action
arising out of a report made pursuant to this chapter, provided
that a mandated reporter need not report an otherwise reportable
condition if the disabled person invokes a privilege, established
by law or professional code, to maintain the confidentiality of
communications with such mandated reporter.

301
302
303
304
305
306
307
308
09

310
311

Any person required by this section to make oral and written
reports, who fails to do so, shall be punished by a fine of not more
than one thousand dollars.
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Section 12. No person shall discharge or cause to be discharged
or otherwise discipline or in any manner discriminate against or
threaten any person for filing a report with the commissioner or
testifying in any commission proceeding, or providing informa-
tion to the Commission, the Department of Mental Health or the
Department of Public Health in the course of an investigation of
alleged abuse or neglect of a disabled person. Any person who
willfully violates the provisions of this section shall be punished
by a fine of not more than one thousand dollars or by
imprisonment for not more than one year, or both. The
Commission shall take steps necessary to ensure enforcement of
this section.
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327 Section 13. Nothing in this chapter shall be construed to be a

limitation of the powers and responsibilities assigned by law to
other departments or agencies, nor shall this chapter be construed
to relieve any such department or agency of its obligations to
investigate and respond appropriately to alleged incidents of
abuse. The commission may delay or defer a formal investigation
under section 9 of alleged abuse whenever it finds that such
investigation would duplicate or interfere with an ongoing
investigation by law enforcement officials concerning possible
criminal conduct arising from the same occurrence. The
commission may also delay or defer such an investigation during
the pendency of an investigation of the alleged abuse by the state
agency at whose facility or program such abuse was alleged to
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340 have occurred. Such investigation may be delayed or deferred by
341 the commission only after it has determined: that the health and
342 safety of clients of state agencies will not be adversely affected
343 thereby; that the commission’s ability to conduct a later
344 investigation will not be unreasonably impaired; and that the
345 investigation of the incident by the other official or agency will
346 be conducted in a good faith by an impartial, qualified
347 investigator. The commission shall monitor the progress of such
348 other investigations in order to determine when or whether the
349 commission’s investigation of the alleged incident of abuse should
350 be resumed.
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