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ORDER AUTHORIZING STUDY
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Ordered, That the Legislative Research Council is hereby author
ized and directed to make a study and investigation relative to the 
function and powers of grand juries in Massachusetts and other states, 
and of standards for preventing the abuse of the grand jury institution; 
and that said council shall file its statistical and factual report 
hereunder with the clerk of the senate on or before the last Wednesday 
of February in the year nineteen hundred and eighty-seven.

Adopted:
By the Senate, March 13, 1986.
By the House o f Representatives, 

in concurrence, March 18,1986.
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To the Members o f the Legislative Research Council:
MADAME AND GENTLEMEN: Senate, No. 1055 of 1986 

directed the Legislative Research Council to study the function and 
powers of grand juries in Massachusetts and other states, and of the 
standards for preventing abuse of the grand jury institution.

The Legislative Research Bureau submits herewith a report in 
accordance with the above order. Its scope and content have been 
restricted to statistical and fact-finding data, without recommen
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SUMMARY OF REPORT.
History and Background

The grand jury is described as a jury of inquiry whose duty is to 
receive complaints and accusations in criminal cases and find bills of 
indictment where it is satisfied a trial ought to be held. Grand 
juries perform two functions, accusatory and investigative. The 
investigative effectiveness of the grand jury results largely by its 
authority to issue subpoenas and their power to grant immunity.

The grand jury originated in Twelfth Century England when King 
Henry II prevailed upon the bishops to sign the Constitution of 
Clarendon in 1162, a precept of which was that a person suspected 
of a crime must be accused openly by lay persons. However, it wasn’t 
until the 17th century that the concept of grand juries operating as 
a protection against indiscriminate accusation emerged. A grand jury 
impaneled in London and comprised mostly of Protestants refused 
to indict radical Protestants when charges of treason were brought 
against them by Catholic King Charles II.

The danger of politically motivated or biased judges or prosecutors 
using the judicial powers to gain unfair advantage or punish enemies 
caused the first American Congress to propose an amendment to the 
United States Constitution, subsequently ratified by the states, 
requiring that persons prosecuted for major federal crimes be first 
indicted by a grand jury. However, this requirement applies only to 
federal prosecutions. It is not required of the states by either the Fifth 
or Fourteenth Amendment to the U.S. Constitution.

Grand juries historically were not hampered by strict procedural 
or evidential rules and could act on their own knowledge and were 
free to make their presentments or indictments on such information 
as they deemed satisfactory. In any review of the grand jury system, 
the fundamental ideological questions are whether the charging of a 
crime should be as a result of a decision by a grand jury composed 
of laymen unsophisticated in the law and susceptible to intimidation 
by a prosecutor who presents only a one-sided version of the facts, 
or whether the charges should result from an adversarial proceeding 
guided by the rules of evidence with a simplistic presentation of both 
sides of the story and a determination of probable cause by an 
experienced trier of fact.
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The Grand Jury in Massachusetts
In Massachusetts, a grand jury is composed of twenty-three 

members and a majority vote is required for indictment. A person 
appearing before a grand jury may have counsel present with him, 
but counsel may not address the grand jury. An accused is entitled 
to a transcript of the proceedings. Article 12 of the Declaration of 
Rights of the Massachusetts Constitution has been construed to mean 
that in cases of felonies, prosecution must commence either by a 
presentment or indictment by a grand jury. Grand juries are only 
required to serve for the length of the court acting for the transaction 
of criminal business, and even then not necessarily on a daily basis. 
Generally the evidence is presented by a district attorney or one of 
his assistants who brings forward the witnesses and questions them, 
then giving the grand jury the opportunity to ask questions of the 
witness. Frequently the grand jury will inquire of the district attorney 
as to the applicable law. A vote is taken at the conclusion of the 
hearing and if twelve or more so vote an indictment issues. While the 
district attorney may advise as to the law, he may not give his own 
opinion on the evidence or to the guilt or innocence of the accused. 
A person who testifies before the grand jury is protected by the Fifth 
and Fourteenth Amendments to the Federal Constitution from being 
required to make self-incriminating statements. However, for certain 
enumerated offenses, he may be granted immunity from prosecution 
by the court and be compelled to testify.

Criminal cases in Massachusetts generally commence in the district 
court by way of a complaint. A hearing is held at the district court 
level to determine if there is probable cause to bind the defendant 
over for grand jury action in an offense requiring a state prison 
sentence. This is an adversarial hearing where the defendant is given 
an opportunity to respond to the accusations. However, there are 
significant differences in the burdens of proof necessary to sustain an 
arrest, probable cause, and an indictment.

A defendant has the constitutional right not to be indicted except 
by a grand jury based on a jury roll drawn from a cross-section of 
the community but the cross-section need not reflect the precise 
proportionate strength of every identifiable group in the community.

Chapter 292 of the Acts of 1982 (GLM Chapter 234A) rewrote and 
recodified the laws regarding the selection and management of both 
trial and grand jurors. The Office of Jury Commissioner prepares a
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master jury list for each of the several counties which participate in 
a system which obligates a trial juror to services of but one day or 
one trial. Service on a grand jury is also limited in time. The process 
of selecting grand jurors is systematized and computerized and a 
person’s ability to be excused from jury duty is limited to the most 
extreme hardship cases. Generally a juror or his employer is 
responsible for compensation for the first three days of duty after 
which the Commonwealth compensates the juror. The statute also 
defines the provisions for the orientation, care, comfort and feeding 
of jurors.

GLM chapter 233, s. 20C provides that in an investigation of certain 
enumerated offenses a witness may be granted immunity if his answers 
to questions may tend to incriminate him.

Grand Juries in Other States and Federal Grand Juries
At present 25 states allow all criminal prosecutors to begin without 

grand jury indictments if the prosecutor decides to proceed in this 
manner. The majority of the remaining 25 require that prosecution 
of only the more serious offenses begin with grand jury indictments. 
There are four basic patterns to the accusatory process. The simplest 
is the direct presentation to the grand jury by the prosecutor. Another 
method interjects a probable cause hearing between the arrest and the 
grand jury proceeding. The third system allows an option to proceed 
either by preliminary hearing or by indictment by grand jury. The final 
method eliminates the grand jury altogether and requires all 
complaints to issue after a preliminary hearing.

The rules of evidence vary widely among jurisdictions. Generally 
the strict rules of evidence are relaxed in grand jury proceedings. In 
some jurisdictions, including Massachusetts, counsel for the witness 
or accused is allowed in the grand jury room. In other jurisdictions 
counsel is not allowed. However, even when allowed to be present, 
counsel’s function is merely to advise his client and no objections to 
evidence may be raised. There appears to be no limitations as to the 
type or quality of evidence that may be presented.

While there is a constitutional requirement that a prosecutor 
disclose to the defendant exculpatory evidence at trial, there is no such 
mandate in a grand jury proceeding. Historically the grand jury was
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not required or expected to hear or weigh conflicting evidence from 
both prosecution and defense. However, the trend of court decisions 
and statutory law is to require prosecutors to disclose to the grand 
jury evidence which will substantially negate guilt. Most jurisdictions 
do not allow either the accused or accusor to present evidence to a 
grand jury.

Only rarely will the court look to the nature and sufficiency of 
evidence heard by the grand jury. But given the very nature of the 
proceedings where the members of the grand jury look to the 
prosecution for advice on both legal and nonlegal matters, the 
possibility of undue influence or other prosecutorial misconduct is 
present. The common view is that a prosecutor’s comment be 
restricted to no more than explaining the law, and refraining from 
an expression of personal opinion as to the sufficiency of the evidence 
or the guilt of the accused. Other examples of prosecutorial 
misconduct are; pursuing a line of questioning essentially irrelevant 
but which casts a bad light upon the witness’s character, harassing 
groups or individuals, and inducing perjury.

Special grand juries are described by those who support them as 
a form of roving ombudsmen who perform the important task of 
alerting the community to neglect, inefficiency and misconduct in 
government. Others see special or investigative grand juries as tools 
for official character assassination by a body of essentially 
irresponsible amateurs without recourse for the victims. The practice 
of special grand juries issuing reports is criticized as a violation of 
the historical concept of the secrecy of grand jury proceedings.

The federal Racketeer Influenced and Corrupt Organization Act 
(RICO) enacted in 1970 specifies certain prohibited “organized crime” 
activities such as using illegally obtained income to acquire an interest 
in a business, or collecting unlawful debts. The relevance of the RICO 
law to a study of the grand jury system is the provision found in the 
statute for “civil investigative demands” as an alternative to a grand 
jury subpoena. RICO gives the U.S. Attorney the authority to order 
production of materials if he reasonably believes such materials are 
relevant to a racketeering investigation.

Reform Efforts
The use of the investigative grand jury has increased particularly 

on the federal level. The issue of fairness is of broad interest to the
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public in general and in particular to the legal profession. The 
American Bar Association in 1983 adopted thirty principles of reform 
of both the investigating and indicting grand jury procedure. The 
principal elements of these and most other proposals are the right 
to counsel in the grand jury room, the requirement of a formal record 
of the grand jury proceedings and the applicability of the rules of 
evidence used in the trial court. Massachusetts now incorporates into 
its law both the right to counsel and the recording of proceedings. 
The applicability of the strict rules of evidence is a controversial 
proposal and not likely to be seriously considered at this time.

Calls for the reform of the grand jury system are directed mainly 
at the federal level. Charges are being made that the system is being 
abused, that its main function has become a prosecutorial tool rather 
than a protection for the innocent. The traditional secrecy of the grand 
jury is under attack as well as the broad definition of evidence that 
may be permissible to present before a grand jury.

The general trend in current judicial reform appears to be away 
from the grand jury in its traditional form. In the seventies several 
states eliminated the requirement of indictment of grand jury. Other 
states have adopted statutory and procedural reforms which appear 
to diminish the power of the grand jury. However, other states have 
enacted legislation which creates a grand jury with statewide rather 
than county jurisdiction giving it a more comprehensive investigatory 
power.

Commentators see a continuing implementation of the investigative 
grand jury particularly on the federal level. Federal prosecutors have 
been emphasizing investigations of racketeering, white collar crime 
and political corruption and rely heavily on the grand jury 
investigative powers.



12 SENATE -  No. 1626 [February

tKfje Commontoealtf) of 4Ha*0acf)u*ett*

CHAPTER I. INTRODUCTION
Origin o f  Study

Senate Order, No. 1055 of 1986 directed the Legislative Research 
Council to make a study and investigation of the functions and powers 
of grand juries in Massachusetts and other states, and of the standards 
for preventing the abuse of the grand jury institution.

Offered by Senator Michael LoPresti, Jr., the study was designed 
to focus on a procedure that is inherent in our judicial system but 
is frequently misunderstood. Before getting immersed in some of the 
details of a grand jury’s structure and operations it would seem 
appropriate first to define the institution in broad terms and to set 
forth points of controversy regarding the role of the grand jury that 
have emerged as issues of no small concern to many observers.

What Is a Grand Jury?
A grand jury is described as a jury of inquiry who are summoned 

and returned by the sheriff to each session of the criminal court, and 
whose duty is to receive complaints and accusations in criminal cases, 
hear evidence addressed on the part of the prosecutor and find bills 
of indictment in cases where they are satisfied a trial ought to be had. 
They are first sworn in and instructed by the court. A “grand jury” 
comprises a greater number of jurors than the ordinary trial jury or 
“petit jury.” At common law a grand jury consisted of not less than 
12 nor more than 23 persons and this is the rule in many of the states.

Grand juries perform two functions; accusatory and investigative. 
.The investigative effectiveness of the grand jury results largely by their 
authority to issue subpoenas and their power to grant immunity.

The grand jury is an essential part of common law jurisprudence. 
It represents a system of determining probable cause in criminal cases 
in a more or less private or confidential manner. It can also provide 
the opportunity for a government prosecutor to get a judgement from 
representatives of society who reflect current mores and opinions as 
to whether, under the facts he presents, criminal charges should lie. 
However, the grand jury system has great opportunity for abuse and 
fundamental due process must be observed both in procedural and 
substantive applications of law.
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Scope o f Study
In the pages that follow, this report reviews the original concept of 

a grand jury as an instrument of the crown in medieval England and 
follows its gradual evolution in this country through federal and state 
constitutional and statutory mandates, to a device whereby 
conceptually at least, the public is protected from overzealous 
prosecutors.

The bifurcation of function of the grand jury is examined. On the 
one hand there is the usual form of grand jury which sits at frequent 
intervals, if not continuously, in each judicial district hearing 
presentations of evidence made by the prosecutor’s office and then 
determining if such evidence warrants issuing a “true bill” or 
indictment. The other form of grand jury, the so-called investigative 
grand jury is less common but receives far more notoriety. As the 
name suggests, the investigative grand jury does not, as in a regular 
grand jury, sit passively and receive evidence previously collected, but 
actually seeks out and investigates through its subpoena power, and 
usually with the direction of the prosecutor, evidentiary material on 
a broad range of targets to see if  and when a crime or crimes may 
have been committed. This authority to issue reports which express 
opinion rather than fact and may not be formally controverted is seen 
by some critics as a violation of constitutional fair play.

Observers question whether a sitting grand jury hearing evidence 
to determine if such evidence is sufficient to hold a defendant for trial 
actually performs that function. They point out that the proceeding 
is nonadversarial, that is, the accused does not have an opportunity 
to present his side of the story; that although the accused is allowed 
the right to counsel in Massachusetts, the counsel must keep silent 
and is therefore precluded from objecting to excludable evidence; that 
the formal rules of evidence do not apply in the grand jury hearing, 
and that an indictment may issue which is largely the product of 
hearsay.

The investigative grand jury is less commonly used than its 
counterpart on the state level. However, federal investigative grand 
juries are quite common. Frequently applauded as the main 
instrument in fighting broad based wrongdoing such as organized 
crime and political corruption, the investigative grand jury has been 
criticized as having derogated from the ideal of a protection against
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spurious prosecutions and has become instead a prosecutorial tool 
which has the capability of harassing and demeaning the innocent and 
guilty alike.

Statement o f  the Problem
Historically, the grand jury was not required or expected to hear 

or weigh conflicting evidence from both prosecution and defense. 
Their function was not to determine the guilt or innocence of the 
accused but to rule as to whether the prosecution had enough evidence 
or probable cause to bring the defendant to trial.

More recently, one frequent criticism of the grand jury institution 
has been that grand jurors are not properly oriented concerning this 
traditional role and are not properly instructed as to their functions 
and powers. Consequently, critics charge, in the hands of the skilled 
state’s attorneys, the grand jury has become in fact an extension and 
weapon of the prosecutor’s office.

Statement o f  the Issue
In any review of this subject, the fundamental ideological question 

is whether the charging of a crime should be as a result of a decision 
by a grand jury composed of laymen unsophisticated in the law and 
susceptible to intimidation by a prosecutor who presents only a one
sided version of the facts, or whether the charge should result from 
an adversarial proceeding before a court bound, however loosely, by 
the rules of evidence with a simplistic presentation of both sides of 
the story and a determination of probable cause by an experienced 
trier of fact. While the first option is attractive if the grand jury can 
maintain the requisite degree of independence from the prosecutor 
and render a balanced judgement, the second option appears to have 
the safeguards implicit in an adversarial presentation of evidence.

Addressing the Issue
As will be indicated in the body of this report there are numerous 

subsidiary issues that are offshoots of this principal point of dispute. 
Aggressive prosecutors, intimidated jurors or jurors unsure and thus 
hesitant about the scope of their own functions are not novel and the 
courts have periodically dealt with these complaints. A definitive 
commentary by the Massachusetts Supreme Judicial Court on the 
conduct of a prosecutor in the grand jury room and the applicability
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of the rule of secrecy in cases of prosecutorial misconduct, appears 
in Attorney General v. Pelletier, 240 Mass. 264 (1922).

In the excerpts from that case that are set forth below, the court 
is clear and forceful in its language: the grand jury is to be regarded 
as a quasi-independent body; it is not to be overawed by the 
magisterial manner of a judge, be it real or affected; it is not to be 
manipulated by an overzealous or devious prosecutor; it is to perform 
its duty absolutely free from all external influences.

“It is the function of the court to charge grand jurors before 
beginning their duties as to their obligations and powers, and 
they properly may request the court at any time thereafter for 
further instructions in order to enable them intelligently to 
pursue their investigations. * * *

“Yet it is the duty of the district attorney in appropriate 
instances to advise them concerning the law. But the district 
attorney cannot lawfully go outside the bounds of his own 
province. He cannot rightly attempt to influence the grand 
jurors in the performance of their duties. He ought not to 
express his own opinions or to make arguments. He cannot 
justly state any facts which have no relevancy to the guilt or 
innocence of the particular person under inquiry, but which 
may have a tendency to influence the action of the grand jury 
on other grounds. He violates his own obligations when he 
does any of these things. * * *

“When the conduct of the district attorney with the grand 
jury is plainly outside the sphere of his duty, his counsel is 
not ‘the Commonwealth’s counsel’ as those words are used in 
the oath. * * * It does not come within the protection of the 
oath of secrecy. Under these circumstances . . . when justice 
may be outraged or go unsatisfied unless such conduct before 
the grand jury can be disclosed, the ban of secrecy may be 
removed by the court and the truth be ascertained.

“When such facts are disclosed, the reasons for the sanction 
of secrecy to proceedings before the grand jury no longer 
obtain. Those reasons are (1) that the utmost freedom of 
disclosure of alleged crimes and offenses by prosecutors may 
be secured; (2) that the temptation to the accused for perjury 
and subornation of perjury arising from knowledge of facts 
presented to the grand jury may be diminished; and (3) that
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the escape by flight of those indicted, which would be likely 
to follow publicity as to the investigation by the grand jury, 
may be averted.

“These and kindred reasons for the secrecy of grand jury 
proceedings have no applicability in an inquest into the 
conduct of the district attorney himself where he is charged 
with grave wrongs as ground for his removal. He cannot seek 
shelter behind that rule of secrecy to prevent inquiry into his 
malfeasance or misfeasance in office. When the reason for the 
rule of secrecy ceases, the rule itself becomes inoperative. Any 
other principle would permit a dishonest, corrupt and vicious 
district attorney to use the great power of his office and his 
influence with the grand jury as an engine of oppression and 
be entirely safe from inquiry under a seal of secrecy which 
would prevent investigation. That is not the law. That would 
be perversion and not enforcement of the rule. * * *

“The grand jury is preserved as one of the safeguards of 
liberty by art. 12 of the Declaration of Rights in a clause plainly 
conformable to the words of the Magna Charta. * * * 
That article . . . was designed in part to prevent judges from 
overawing the grand jury or interfering in any way with the 
independence of its action. Its purpose was sedulously to 
preserve in its integrity the absolute freedom of the grand jury 
from every outside influence.

“It would be a mockery of constitutional rights and 
obligations to permit the district attorney, because of his 
presence with the grand jury, secretly to exercise a control 
which the court is forbidden to exercise even openly. * * * 

“While the prosecuting officer has no right to stay with the 
grand jury during their deliberations and must withdraw on 
their request, nevertheless he may remain by their permission 
and his presence does not invalidate their proceedings. But he 
must keep silent unless his advice or opinion on a matter of 
law is sought. He cannot participate in the deliberations or 
express opinions on questions of fact or attempt in any way 
to influence the action. His duty is ended when he has laid 
before the grand jury the evidence and explained the meaning 
of the law ."Attorney General v. Pelletier, supra, pp. 307-310.

Further, the study attempts to satisfy any curiosity as to how grand 
jurors in Massachusetts are selected, excused, paid and otherwise
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accommodated; the present statutes, case law, and rules of court in 
effect controlling grand jury evidence and procedure; and the peculiar 
place of the grand jury in the judicial system.

Reform Proposals
Efforts and suggestions concerning reform of the grand jury system 

are outlined including a survey of the recent recommendations of the 
American Bar Association. Concerned with several issues among 
which are prosecutorial misconduct, the uses of otherwise 
inadmissible evidence before a grand jury and the defendant’s right 
to counsel, the study reviews and comments on these recommenda
tions and indicates those that have been considered in the 
Commonwealth.

CHAPTER II. HISTORY AND BACKGROUND
Origins

Although the conventional concept of a grand jury is that it is either 
a protection from aggressive prosecutors or an evidence gathering tool 
of prosecutors, the grand jury had a quite different agenda when it 
originated in twelfth century England. Attempting to extend his 
authority over the ecclesiastical courts which had broad powers to 
prosecute both religious and lay persons. King Henry II prevailed 
upon the bishops to sign the Constitution of Clarendon in 1164. A 
precept in this document required that before a layman may be 
brought before an ecclesiastical court he must be accused openly 
rather than privately and further:

“And if the accused be such that no one wills or dares accuse 
them, the sheriff when requested by the bishops, shall cause 
twelve lawful men from the neighborhood or the town to swear 
before the bishop that they will show the truth in the matter 
according to their conscience.” (G. Adams & H. Stephens, 
Select Documents o f English Constitutional History [ 1901, p. 
12].)

The requirement that lay persons accuse a suspect before trial was 
enlarged in the Assize of Clarendon in 1166 where King Henry 
replaced the system of local court trials with a requirement that a 
suspect be accused by a body of 16 men from the area who were 
presumed to be already cognizant of the accused’s guilt. Although it
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might be suggested that the outcome of the trial was somewhat pre
ordained by today’s standards, the procedure did have the effect of 
bringing ordinary citizens into the judicial process. Obviously, the 
persons accused by the grand jury were presumed to be guilty and 
grand jurors could be fined for not producing enough accusations. 
The king being the recipient of fines levied against the guilty, the body 
count of convictions must have been considerable. In any event, the 
grand jury for the first several centuries of its existence was exclusively 
an instrument of executive power.

It wasn’t until the 17th Century that the concept of grand juries 
operating as a protection against indiscriminate accusation emerged. 
In that century a grand jury impaneled in London and comprised 
mostly of Protestants refused to indict radical Protestants when 
charges of treason were brought against them by the Catholic King 
Charles II. The instances of the grand jury’s refusal to indict was and 
is seen by commentators as proof that ordinary citizens could block 
overbearing authorities demanding indictments.1

The danger of politically motivated or biased judges or prosecutors 
using the judicial process to gain unfair advantage or to punish 
personal or political enemies as perceived by the first American 
Congress caused that body to propose, and the states to ratify, a 
constitutional requirement that persons prosecuted for major federal 
crimes be first indicted:

“No person shall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or indictment of a 
grand jury . . . (U.S. Constitution, Fifth Amendment, Clause 
1).”

However, as noted elsewhere, this requirement of a grand jury 
applies only to federal prosecutions. It is not required of the states 
by either the Fifth or Fourteenth Amendments to the U.S. 
Constitution.

Historical Background in the United States
Amendments IV, V, VI and VIII constitute a “bill of rights” for 

accused persons. For the most part they were compiled from the bill

'The grand jury was an integral part of Britain’s legal system until World War I when its use 
was suspended due to runaway grand juries succumbing to wartime paranoia and returning 
wholesale accusations. Reinstated after the War but heavily criticized for inefficiency and waste
fulness, the grand jury was abolished by Parliament in 1933.
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of rights of the early state constitutions and as Edward S. Corwin, 
a noted constitutional scholar has observed, they represented a 
distinct advance upon English law of that time and indeed for many 
years afterward. The basic function of the modern grand jury is to 
return a presentment or indictment. A presentment is returned upon 
the initiative of the grand jury, an indictment is returned upon 
evidence laid before it by the prosecutor.

Although much of the Bill of Rights have been incorporated into 
the Fourteenth Amendment making them applicable to state practice 
and procedure it has been held that states are not required to adopt 
a grand jury system as long as the process they employ is a fair one.

“We are unable to say the substitution for a presentment 
or indictment by a grand jury of the proceedings by 
information after examination and commitment by a 
magistrate certifying to the probable guilt of the defendant, 
with the right of his part to counsel and the cross 
examination of witnesses produced by the prosecution is 
not due process of law.” (Hurtado v. California, 110 U.S.
516, 538 (1884).)

The first regular grand jury to sit in the colonies was as an 
appendage to the Court of Assistants of the Massachusetts Bay 
Colony in September 1635. Virginia sat its first grand jury in 1641. 
Rhode Island, Connecticut and other colonies followed soon after. 
Although its duties were patterned after the English juries, there were 
innovations in colonial juries. One scholar describes early American 
grand juries as a “kind of ongoing community meeting,” acting as a 
sounding board for judicial law opinion on a variety of community 
and governmental activities. It became, as the New World became 
more populated, an indispensable part of municipal, county and 
provincial government.

Three states have established one-man grand jury procedure to 
perform investigatory functions. In Michigan and Connecticut, judges 
of the Superior Court may order an inquiry on their own motion or 
on a motion by the state’s attorney. Kansas allows a prosecutor to 
request a district court to conduct an investigation into any matter. 
Some commentators might argue that this system is not really a grand 
jury acting but rather a transfer of a traditional investigative and
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accusatory power of a grand jury to the judiciary. Historically, one 
might comment, the resting of the accusatory, fact determination, and 
penalty imposition power in one entity has seldom proved 
satisfactory.

The Supreme Court has commented (Costello v. United States, 350 
U.S. 359 [1956]) that there is every reason to believe that our 
constitutional grand jury, that is, the grand jury alluded to in the Fifth 
Amendment and applying in federal courts, was intended to operate 
substantially like its English progenitor. The basic purpose of the 
English grand jury was to provide a fair method for instituting 
criminal proceedings against persons believed to have committed 
crimes. Grand juries historically were not hampered by strict 
procedural or evidential rules, and could act on their own knowledge 
and were free to make their presentments or indictments on such 
information as they deemed satisfactory. Gradually developing an 
independence in England from the control of the Crown or judges, 
the grand jury grew in popular favor over the years. Its adoption in 
our Constitution as the sole method for preferring charges in serious 
criminal cases shows the high place it is held as an instrument of 
criminal justice.

The extraordinary power and flexibility of the federal grand jury 
particularly in their investigating and reporting power can be seen in 
a Supreme Court comment in a 1919 case:

“The grand jury is a grand inquest, a body with powers of 
investigation and inquisition, the scope of whose inquiries is 
not to be limited narrowly by questions of propriety or 
forecasts of whether any particular individual will be found 
properly subject to an accusation of crime.” (Blair v. United 
States, 250 U.S. 273, 281.)

In spite of this great power there has been little done by the Congress 
or Court to limit their authority except to require that their 
composition be a fair cross section of the community and to insure 
that racial discrimination is prohibited in the selection process on both 
the federal and state level. However, there are some constitutional and 
common law restrictions in eliciting evidence in addition to the most 
common privileges against self-incrimination. These include the 
Fourth Amendment protection against unwarranted searches and 
seizures, and the husband and wife and attorney-client privilege of 
confidentiality.
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Secrecy o f the Grand Jury
Except for inadvertent or sometimes intentional leaks, or where the 

accused desires after indictment to see what went on before the grand 
jury, its proceedings are generally secret in nature. The reasons for 
secrecy have been summarized by the Supreme Court as follows: (1) 
to prevent the escape of those whose indictment may be contemplated; 
(2) to insure the utmost freedom to the grand jury in its deliberation, 
and to prevent persons subject to indictment or their friends from 
importuning the grand jurors; (3) to prevent subornation of perjury 
or tampering with the witnesses who may testify before the grand jury 
and later appear at the trial of those indicted by it; (4) to encourage 
free and untrammeled disclosures by persons who have information 
with respect to the commission of crimes; (5) to protect the innocent 
accused who is exonerated from disclosure of the fact that he has been 
under investigation, and from the expense of standing trial where there 
is no probability of guilt (see United States v. Proctor & Gamble Co., 
356 U.S. 677, 681 [1958]).

Massachusetts Case Law

The place of the grand jury in the Commonwealth’s criminal justice 
system has long been a matter of inquiry. The Massachusetts case most 
often cited to reflect the modern theory holds:

Grand jurors do not constitute an independent organization 
or body in the judicial system, and they can be organized 
and empowered to discharge the legal functions imposed 
upon them only by virtue of the authority they derive as 
a body of men, sworn and impaneled in open court in the 
manner prescribed by law, and, like the petit jury, they are 
an appendage, a branch, an integral part of the court acting 
under authority of the court, and the bills they find are 
returned to the court, when their deliberations are ended 
and they are dismissed by the court. (Grand Jurors o f Wor
cester County for Year 1951 v. Commissioner o f Corpo
rations and Taxation, 329 Mass. 89 106 N.E. 2d 539 [1952]).

Three other Massachusetts cases succintly describe the function of 
a grand jury:
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The grand jury is an informing and accusing body, rather 
than a judicial tribunal. {Com. v. Geagan, 339 Mass. 487 159 
N.E. 2d 870 [1959].)

The grand jury has a dual function of determining whether 
there is probable cause to believe a crime has been committed 
and of protecting citizens against unfounded criminal 
prosecutions. {Lataille v. District Court o f Eastern Hampden,
366 Mass. 525 320 N.E. 2d 877 [1974].)

The grand jury acts as a shield against unfounded criminal 
prosecutions by performing the important task of determining 
whether there is proper cause to indict the accused. {Com v. 
McLeod, 394 Mass. 727 477 N.E. 2d 972, certorari denied 
Aiello v. Massachusetts, 106 S. Ct. 248 [1985].)

CHAPTER III. THE GRAND JURY IN MASSACHUSETTS
Composition and Organization

In Massachusetts a grand jury consists of 23 veniremen and a 
majority vote is required for an indictment. (Rules of Criminal 
Procedure, Rule 5. The Grand Jury Para, [a], [e].) The indictment 
is required to disclose “—a plain, concise description of the act which 
constitutes the crime or an appropriate legal term descriptive thereof.” 
(Rule 4[a].)

Since 1977, a person who appears before the grand jury may have 
counsel present with him, and may consult with him. However, 
counsel may not make objections or arguments or otherwise address 
the grand jury. But, unavailability of counsel is no ground for refusing 
to appear. (GLM c. 277, s. 14A, St. 1977, c. 770.)

As discussed elsewhere the Fifth Amendment of the Constitution 
of the United States requires no one to answer to a crime unless on 
a presentment or indictment by a Grand Jury. The Supreme Court 
has held that this language is not binding on the states by virtue of 
the Fourteenth Amendment and that state prosecution may proceed 
by information filed by a prosecutor; in fact, many states do not 
require grand jury indictments. Massachusetts does constitutionally 
provide and require the procedure for more serious crimes.

Article 12 of the Declaration of Rights of the Massachusetts 
Constitution provides that “no subject shall be arrested, imprisoned, 
despoiled or deprived of his property, immunities or privileges, put
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out of the protection of the law, exiled or deprived of his life, liberty 
or estate, but by the judgement of his peers, or the law of the land.” 
This language has been construed to mean that in cases of felonies 
a presentment or indictment by a grand jury is a necessary prerequisite 
for prosecution. In a 1857 opinion (Jones v. Robbins, 74 Mass. 329) 
Chief Justice Shaw stated “The words ‘by the law o f the land’as used 
originally in the Magna Charta in reference to this subject are 
understood to mean due process of the law, that is, by indictment or 
presentment of good and lawful men.” This interpretation is not 
shared by the United States Supreme Court but nevertheless the case 
stands within the state boundaries of Massachusetts.

In Massachusetts the grand jury is a rather benign appendage of 
the court. It hears evidence only in support of the charges placed 
before it and never hears any evidence other than that which is 
introduced by the Commonwealth. However, it has been determined 
that it is incumbent upon the prosecution to produce any exculpatory 
evidence of which it has knowledge. The grand jury is organized and 
discharges its duties under the supervision and authority of the court, 
and when its work is finished it is dismissed by the court. The grand 
jury may apply to the court for its assistance in the discharge of its 
duties. Any improper interference with the operation of the grand jury 
may be punished as contempt of court.

Grand jurors are selected and seated in much the same manner as 
traverse or trial juries (GLM c. 277, s. 3). It is theoretically possible 
to declare an action by a grand jury as invalid because the grand jury 
did not represent a true cross section of society. The burden of showing 
a fundamental unfairness through the systematic exclusion of a 
particular segment of society is sometimes successful. The defendant 
would have to sustain the burden of proof by quantitatively showing 
that a certain class of citizens had been excluded or discriminated 
against in the selection process.

A grand jury in Massachusetts may consist of not less than 13 nor 
more than 23 persons. (GLM c. 277, s. 1 et seq.) However, an 
indictment must be voted by at least 12 members (Rule 5[e].) After 
the usual 23 jurors are selected, their first official act is to take the 
oath. The oath is quite significant in any discourse on grand jury 
proceedings because it is the only statutory guidance that is given 
defining its duties. It reads as follows:
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You, as grand jurors of this inquest for the body of this 
county of , do solemnly swear that you will diligently
inquire, and true presentment make, of all such matters and 
things as shall be given you in charge; the commonwealth’s 
counsel, your fellows’ and your own, you shall keep secret; 
you shall present no man for envy, hatred or malice, neither 
shall you leave any man unpresented for love, fear, favor, 
affection or hope of reward; but you shall present things 
truly, as they come to your knowledge, according to the best 
of your understanding; so help you God. (GLM c. 277, s.
5.)

After the oath is given to the impanelled members, the court then 
ordinarily will instruct them as to the procedures and their specific 
duties. The law demands in this charge that the requirement for 
secrecy in the proceedings by the grand jury be outlined. (Rule 5[d]) 

The length of service of a grand jury is governed by statute (GLM 
c. 277, ss. 1, 2, 2A, 2B). Generally the grand juries are only required 
to serve for the length of the court sitting for the transaction of 
criminal business, and even then not necessarily on a daily basis. In 
Suffolk and Middlesex Counties it serves for a period of up to six 
months and until a successor grand jury is impanelled except where 
the system authorized by General Laws, section 234A and 
administered by the Office of Jury Commissioner has been in place 
(see below). A special grand jury serves for a period of six months 
unless discharged sooner by the Attorney General or the Chief Justice 
of the Superior Court. In certain instances when a grand jury has not 
completed the business then before it, it may be extended by order 
of the court upon application by the District Attorney or the Attorney 
General.

Procedure
The procedure in the grand jury room has not been the subject of 

a great deal of comment probably because of the implicit secrecy of 
the proceedings together with the simplicity of the procedure. 
Generally, the district attorney or one of his assistants presents the 
evidence that has been brought to his attention as a result ol cases 
bound over from the district court or matters that he may initiate 
on his own. Usually, the district attorney will swear in the witnesses 
generally then excuse all the witnesses except the first one giving 
testimony, then call them back one by one. However, before calling
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any witness, the district attorney will read the complaint to the grand 
jury. The district attorney generally leads or questions the witness 
whereupon he inquires of the grand jury if they have questions. If they 
do, they then may inquire of the witness. The first witness is usually 
a police officer who describes the case in general. After hearing all 
witnesses in connection with a particular matter, the grand jury then 
deliberates, frequently inquiring of the district attorney or an 
assistant as to the applicable law. The foreman, who has been elected 
by ballot, then takes a vote. If twelve or more raise their hands, an 
indictment issues. It is the formal charge of crime on which a trial 
will be held in superior court. It is also called a “true bill.” The 
indictment is then transcribed by the indictment clerk and on the 
following morning the indictment is read by the clerk and the foreman 
of the grand jury to make sure it conforms with the intent of the grand 
jury. It is then assigned by the foreman and the district attorney or 
his assistant.1

The grand jury cases normally emanate from the district court as 
a result of probable cause and being bound over. However, the grand 
jury may also hear cases that are originated by the district attorney 
or the attorney general. While the district attorney has the duty 
in appropriate circumstances to advise the grand jury concerning the 
law, he cannot and should not attempt to influence the body through 
statements of his own personal opinions or prejudices, misstate any 
facts or bring in irrelevant prejudicial or inflammatory facts or 
allegations. The district attorney or his assistant may remain with 
the grand jury during their deliberations but only with their 
permission and they may not express any opinions or attempt to 
influence the grand jury even if they are asked. The district attorney 
or his assistant may not, as is traditional in a court case, summarize 
or outline the facts of a case as he sees them before the grand jury 
takes the vote.

In the Commonwealth as in most jurisdictions the secrecy of the 
grand jury proceeding is jealously guarded. Relaxing the requirement 
of confidentiality would be seen as subjecting the target of the proceed
ings to a public trial without the right to testify in his own behalf, 
present witnesses in his own behalf, or to be represented fully by 
counsel. During the proceedings, as a general rule, only those allowed

1 This description of proceedings was adapted from material in Massachusetts Practice Series, 
Smith, Criminal Practice and Procedure, Vol. 30, S. 781 et seq.
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to be present besides the grand jury itself are the prosecutor, a 
restricted number of assistants, the witness’s counsel and the stenog
rapher. Under certain and special circumstances others may be in 
attendance, such as an interpreter, medical personnel to render emer
gency first aid or a guard to watch a potentially dangerous person in 
custody.

In Massachusetts the presence of a witness’s attorney is now allowed 
within a certain set of prescribed limitations. General Laws, c. 277, s. 
14A sought to eliminate the requirement that if a witness desired to 
confer with counsel, he would have to ask the proceedings be tempor
arily suspended while the witness left the room, talked with his attor
ney who was waiting outside of the room, and who had no real 
knowledge of the flow of evidence, and, when satisfied, return to the 
room.

A person who testifies before a Massachusetts grand jury is pro
tected by the Fifth and Fourteenth Amendments. Although a witness 
who testifies need not give an incriminating statement, he does not 
necessarily have to be advised of this right. The practical application of 
this right often leads a witness to a curious dilemma. The privilege 
afforded to a witness not only extends to answers that would in and of 
themselves support a conviction but additionally, he or she may refuse 
to answer a question that would provide a link in the chain of evidence 
necessary to support such a conviction. However, the witness may not 
refuse to answer if there is no lurking danger of self-incrimination. A 
judgment, then, must be made when the question is asked as to whether 
such question is sufficiently related to a given occurrence, and whether 
or not that occurrence constituted a commission of a crime by the 
evidence. In order for the court to convict a person of contempt for 
refusal to answer on the grounds of self-incrimination, it must be 
perfectly clear from a careful consideration of all the circumstances 
that a truthful response of the witness could not possibly incriminate. 
The inescapable conclusion therefore must be that when a witness is 
allowed to exercise his privilege against self-incrimination, the court 
has satisfied itself that a crime has been committed and that the witness 
is somehow culpable.

Not all felonies proceed to trial by way of indictment. The law allows 
a person bound over to the grand jury on a crime that is not a capital 
crime to apply to the superior court to have a prompt arraignment on
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the charge and waive the requirement of indictment by a grand jury. 
(GL c. 263, s. 4A.) This procedure generally takes places when the 
defendant expects to plead guilty to the offense, although a waiver of 
indictment does not by itself also waive a trial by jury. Additionally if 
the person charged requests a probable cause hearing in district court, 
that request shall constitute a waiver of the right to be proceeded 
against by indictment and thus prosecution may proceed upon the 
complaint. The probable cause hearing is not held if the defendant also 
waives this right or if the prosecutor elects to proceed by indictment.

The one further exception to a defendant not being proceeded 
against by indictment when the offense is potentially punishable by a 
state prison sentence is when the offense charged is within the concur
rent jurisdiction of the District and Superior Courts and the District 
Court retains jurisdiction. (Mass. Rules of Criminal Procedure. Rule 
3[b][l].)

Indictment v. Preliminary Hearing
As stated above, Massachusetts criminal proceedings are initiated 

either on the district court or superior court level. In superior court the 
proceedings are instituted by an indictment. In such a case an indict
ment is construed as probable cause to arrest. Thus the indictment 
serves the same practical purpose as a warrant which cannot be issued 
without probable cause. Under Massachusetts law, probable cause is 
deemed to exist when the facts or circumstances would justify a pru
dent man to believe that a suspect committed an offense. Once the 
defendant has been indicted, he may be arrested and arraigned for trial 
and he is not entitled to a preliminary hearing.

Proceedings commence in district court by a complaint. When the 
defendant is arraigned, the district court will determine whether it has 
concurrent jurisdiction with the superior court. If the district court 
does not have jurisdiction or selects not to exercise its jurisdiction, a 
preliminary hearing will be held to determine whether there is probable 
cause to bind over the defendant for trial in the superior court. If the 
offense charged is punishable by a state prison sentence the defendant 
must also be indicted before the trial may take place in superior court 
notwithstanding the fact that he may already have had a preliminary 
hearing at the district court level. If the district court does have 
jurisdiction over the offense and exercises that jurisdiction the person
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charged is entitled to a preliminary hearing to determine whether he 
should be held for trial in the district court. An indictment is not 
necessary if the offense stays at the district court level.

The preliminary hearing is considerably different in practice and in 
theory from a grand jury proceeding. Where the grand jury hearing is a 
one-sided affair concerning only the potential evidence against the 
accused; the preliminary hearing is a full adversarial proceeding before 
a judge or magistrate. The defendant has the right to be present and 
represented by counsel and may along with the prosecution present 
evidence. However, the preliminary and the grand jury proceedings 
share one important purpose, that is, to prevent individuals from being 
unjustifiably held and prosecuted. This is accomplished by screening 
court cases which should not go to trial when the evidence does not 
warrant prosecution. The preliminary hearing and the grand jury 
proceeding both determine ( 1) whether a crime has been committed and 
(2) whether there is probable cause to believe that the suspect commit
ted that crime. But whereas the preliminary hearing is an adversarial 
proceeding conducted before a trier of fact, a grand jury proceeding 
retains its historical character of an investigatory and accusatory body 
within itself.

Sufficiency o f Evidence
It has been an axiom of the law that a court will not ordinarily look 

in back of a facially valid indictment to determine the sufficiency of 
evidence behind it, that is, that evidence which was presented to the 
grand jury in order to obtain the indictment. However, a well com
mented on 1982 Supreme Judicial Court opinion does seem to make 
this rule less inflexible. In Commonwealth v. McCarthy (385 Mass. 
160, 430 N.E. 2d 1195 [1982]) the defendant was charged with assault 
with intent to rape. The only evidence presented to the grand jury was 
that the defendant was present at a party when the co-defendant 
attempted to rape the victim. Based on this evidence alone the grand 
jury returned an indictment and the defendant was convicted after a 
trial. The Supreme Judicial Court, however, reversed the conviction 
and stated that the indictment against McCarthy should have been 
dismissed because of the insufficiency of the evidence heard by the 
grand jury. The grand jury, it found, heard evidence that a rape had 
been committed but heard no evidence that any criminal acts were
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committed by the defendant, only that he was present when a rape was 
being attempted. Thus the grand jury had no evidence of the defend
ant’s criminality. The court in its decision laid down guidelines for the 
sufficiency of evidence in an indictment. It said the evidence must be at 
least as sufficient to support a probable cause to arrest: that the 
evidence must include “reasonably trustworthy information . . . suffi
cient to warrant a prudent man in believing that the defendant has 
committed or was committing an offense.”

A prior case, Myers v. Commonwealth (363 Mass. 843, 298 N.E. 
2d 819 [1973] determined that the amount of evidence necessary at a 
preliminary hearing to bind over for trial was the so-called “directed 
verdict standard,” that is, enough credible evidence must be submitted 
at the preliminary hearing to overcome a motion for directed verdict at 
the trial. All elements constituting the crime must be shown and from 
that, if believed, the jury could conclude that the prosecution had 
proven its case against the defendant. The court, therefore requires 
more evidence to be presented at a grand jury proceeding for an 
indictment to be presented than is needed to justify an arrest, but less 
evidence than required to find the defendant guilty at trial.

One commentator1 has observed that the differences in standards of 
sufficiency of evidence of probable cause between the preliminary 
hearing method of indictment and the grand jury indictment raise 
significant questions concerning whether defendants who are indicted 
receive the same protection from unwarranted prosecution as defend
ants who receive a preliminary hearing. It is noted that at least two 
states, California and Michigan, relying on an equal protection clause 
argument, have concluded that a defendant is entitled to a probable 
cause hearing even when he has been indicted.

Case Load
The superior court maintains venues at twenty-four courts through

out the Commonwealth. During most months, the court is able to 
conduct an average of seventy-five civil and criminal sessions as a 
result of assistance from retired justices who have been recalled to 
service and from justices designated by the chief administrative justice 
from other departments of the Trial Court.

1 1982 Annual Survey o f Massachusetts Law at 159. See also p. 151 et seq.
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In criminal matters, the court has original jurisdiction of all crimes 
and generally exercises jurisdiction over all felony matters except those 
which other courts by statutes have original and/or concurrent juris
diction. The superior court generally has several thousand defendants 
awaiting trial even though a significant reduction in the figure has been 
accomplished in recent years. For example, the trial court department 
began fiscal year 1985 with 4,248 defendants awaiting trial and ended 
that year (June 30, 1985) with 4,037 defendants awaiting trial, a net 
reduction of 211 defendants. The ratio of “throughput,” that is, the 
ratio of dispositions to entries was 104 percent. In other words, for 
every 100 defendants charged, 104 defendants were disposed. Criminal 
defendants in fiscal year were disposed of in the following manner:

Trial 771 (14.04%)
Plea 3,518 (64.08%)
Other 1,201 (21.88%)

TOTAL 5,490 (100.00%)

In the following table, a breakdown of dispositions is presented in an 
analysis of county case loads.



Table 1. Superior Court Department Criminal Case Load Analysis
Fiscal Year 1985

Percentage
Prev. Disposition Total End Change Thru- Change

Divisions Pend. New Trial Plea iOther Disp. Pend. in Pend. Put ____ Bv

BARNSTABLE 112 110 5 84 20 109 113 1 99.1 -0.9
BRISTOL 476 460 45 318 160 523 413 - 63 113.7 - 13.2
DUKES 1 7 0 4 0 4 4 3 57.1 300.0
NANTUCKET 4 8 0 2 1 3 9 5 37.5 125.0
BERKSHIRE 18 118 7 53 9 69 67 49 58.5 272.2
ESSEX 367 366 82 284 139 505 228 -139 138.0 - 37.9
FRANKLIN 61 71 7 27 7 41 91 30 57.7 49.2
HAMPDEN 600 1,056 66 499 296 861 795 195 81.5 32.5
HAMPSHIRE 29 76 10 45 7 62 43 14 81.6 48.3
MIDDLESEX 555 816 160 570 118 848 523 - 32 103.9 - 5.8
NORFOLK 141 180 33 164 37 234 87 - 54 130.0 - 38.3
PLYMOUTH 191 180 57 108 48 213 158 - 33 0.0 - 17.3
SUFFOLK 1,548 1,211 175 962 298 1,435 1,324 -224 118.5 - 14.5
WORCESTER 145 620 124 398 61 583 182 37 94.0 25.5

DEPARTMENT 4,248 5,279 771 3,518 1,201 5,490 4,037 -211 104.0 -5.0

Source: Annual Report of the Massachusetts Trial Court, 1985.
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The number of pending criminal cases in recent years is as
follows:

Fiscal Year Defendants Awaiting Trial
80 8,678
81 7,063
82 5,587
83 5,156
84 4,584
85 4,037

The number of criminal cases commenced and disposed

Fiscal Year Cases Commenced Cases Disposed
81 8,035 9,650
82 7,543 9,244
83 6,419 6,872
84 6,503 7,078
85 5,279 5,490

Source: Annual Report of the Massachusetts Trial Court, 1985.

During these years the number of civil cases entered was 
generally in the area of 30 to 35 thousand per year.

Jury Selection
A defendant, according to case law, has a constitutional right not 

to be indicted except by a grand jury based on a jury roll drawn from 
a cross section of the community. The cross section need not be a 
scientifically accurate or a true cross section, that is, it need not be 
a perfect mirror of the community or accurately reflect the 
proportionate strength of every identifiable group (U.S. v. Arnett, 342 
F Supp 1255, 1970). Indeed, for a defendant to establish a prima facie 
case of grand jury selection procedure error, evidence must be 
presented showing that during the time defendant was indicted, a non- 
random selection procedure was operating in the county and that
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procedure resulted in a systematic disproportionate underrepresenta
tion on the jury of a particular class (Commonwealth v. Pope, 329 
Mass 493 [1984]).

One case in Massachusetts where the court found impermissible 
under-representation occurred in 1984 involving Hispanic defendants. 
Evidence was submitted that between 1976 and 1981, 328 individuals 
were summoned for grand jury duty in the county; that 321 
responded to the survey and none of those responding was Hispanic. 
These facts were sufficient, the court said, to support the finding that 
Hispanic persons were both totally excluded from, and substantially 
under-represented on the county grand juries during the years in 
question (Commonwealth v. Aponte, 391 Mass. 494 [1984]). The 
court, in quashing the indictment of the Hispanic defendants, said that 
the total exclusions of Hispanics from the grand jury selection process 
during this six year period clearly established a “key man system” 
which is a procedure whereby key commissioners select prospective 
jurors for grand jury from among citizenry based on their belief that 
individuals chosen will meet statutory qualifications of good moral 
character, sound mind and will be literate. This resulted in a clear 
if unintentional discrimination against Hispanic persons in violation 
of Article 12 of the Declaration of Rights of the Massachusetts 
Constitution. But another case holds that if a juror has the 
qualifications which are required it is not necessary that he be free 
from bias or prejudice and a lack of bias or prejudice is not implied 
from terms of his oath or the nature of his duties (Commonwealth v. 
Monahan, 349 Mass 139 [1965]).

Office o f Jury Commissioner
Chapter 298 of the Acts of 1982 approved July 9, 1982, rewrote 

and recodified the laws regarding the selection and management of 
both trial jurors and grand jurors. Inserted into the General Laws as 
chapter 234A and entitled “Office of Jury Commissioner for the 
Commonwealth,” it did indeed establish that office and delegated to 
it the responsibility of implementing the provisions of chapter 234A 
in the participating counties. The Office was deemed to be part of 
the judicial branch of government and under the supervision and 
control of the Supreme Judicial Court.
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The Office of Jury Commissioner has a complement of 21 persons 
and operates a fully staffed mail room and telephone answering 
operation. During the course of a week, the Office sends out 
approximately 30,000 pieces of mail in addition to processing an 
average of 10,000 incoming summonses. The Office also accepts an 
average of 1,000 juror inquiries per day via a statewide 800 telephone 
line. Adhering to the mandate of G.L. c 234A, sections 9-16, the Office 
prepares a Master Jury List for each of the several counties who will 
be participating in a system of one day/one trial obligation. The one 
day/one trial system is perhaps the most noteworthy innovation of 
this legislation. Formerly jurors were chosen in a manner that 
provided a great deal of exclusions or were susceptible to a wide 
variety of reasons to be excused. The jurors were required to serve 
frequently for long sessions and several trials. This serious disruption 
of the routine of private life was seen as a detriment to the proper 
discharge of a citizen’s obligation to perform public service as a juror, 
and, because of the number of persons excused, raised serious 
constitutional questions as to whether these jurors represented a true 
cross-section of society.

The one day/ one trial system has two major components: a person 
selected is required to serve no longer than one day or one trial, and 
there are virtually no excuses for not serving except those exclusions 
provided by statute. Grand jurors are required, however, to serve a 
maximum of three months, unless the period is extended by order 
of the court. As a practical matter most trials take no longer than 
one day and many in the jury pool are not called to serve on a jury 
that day at all, so the disruption in personal life is minimal.

Selection o f Jurors
The process of selecting grand jurors and trial jurors is similar. 

Numbered residential lists are forwarded to the Office of Jury 
Commissioner from each municipality. These contain sequentially 
numbered lists of names, addresses and dates of birth of all persons 
who were seventeen years of age or older as of the first day of January 
of the current year. On or before the first of July of each year, the 
Office of Jury Commissioner determines the number of prospective 
jurors to be drawn from each city and town. This number must be
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as nearly as possible equal to the ratio of the population of the city 
or town to the entire population of the judicial district in which the 
particular city or town is situated, multiplied by the total number of 
prospective jurors required for the judicial district. The total number 
of prospective jurors required for each judicial district is determined 
by the Jury Commissioner as a matter of discretion. The Office of 
Jury Commissioner selects at random the prospective jurors from the 
lists of each city or town. While the method of generation of random 
selection is not specified in the statute, the method must be approved 
by the jury commissioners and specified by regulation.

After selections have been made and before September first, the 
list of prospective jurors is prepared and mailed to each city and town 
and this list is made available for inspection by the public upon 
request. However, the requests for inspection must be made for the 
purpose of insuring the integrity of the selection process and the Jury 
Commissioner has discretionary authority to refuse to provide such 
lists for commercial or research purposes.

Before the first day of October the Office of Jury Commissioner 
prepares the master jury list for each judicial district. The list is 
randomly shuffled and stored as a data processing file on a magnetic 
tape or disk. After the random shuffling of the master jury list for 
the judicial district, the Office of Jury Commissioner summons grand 
and trial jurors for a judicial district in sequence from the master list.

The outline below describes the process used by the Office of Jury
Commissioner (OJC).

June 1 OJC Receives Numbered Resident C.234A, s. 10
List

OJC Receives Numbered Resident C.233A, s.ll
File

July 1 OJC Determines Number of C.234A, s. 12
Prospective Jurors for each City 
& Town

July 1 OJC Generates Random Numbers C.234A, s. 13
and Selects Prospective Jurors 
for each City & Town from their 
Numbered Resident Files
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Sept. 1 OJC Prepares Prospective Juror
List to each City & Town 

Oct. 1 OJC Mails Two Copies of

C. 234A, s.15

C. 234A, s.15
Prospective Juror List to each City 
& Town

Oct. 1 OJC Prepares Master Juror List for
each Judicial District (County)

Oct. 1 OJC Summons Grand & Trial Jurors

C. 234A, s.16

C.234A, s.16

Section 19 of C. 234A requires that at least twelve weeks prior to 
the commencement of any term of grand or trial juror service, the 
Office of Jury Commissioner must summon by mail grand and trial 
jurors from the master jury list to appear for juror service within each 
judicial district. This summons states whether the anticipated service 
is that of a grand or trial juror, the beginning date of the term, the 
address and room number of the office in the courthouse to which 
the juror is expected to report on the first day of service, the fact that 
a trial juror has the right to one postponement of his term of juror 
service for not more than one year and the fact that a knowing failure 
to obey the summons without a justifiable excuse is a crime punishable 
by the fine of up to two thousand dollars.

Enclosed with the juror summons is a confidential questionnaire 
containing questions which require information concerning the 
juror’s name, sex, age, residence, marital status, number and age of 
children, educational level, occupation, employment address, 
spouse’s occupation, spouse’s employment address, previous service 
as a juror, present or past involvement as a party to civil or crimi
nal litigation and relationship to a police or a law enforcement 
officer. This information although otherwise confidential and not a 
public record, is provided to the trial judge and counsel for use 
during voir dire, the examination and selection of jurors.

Compensation
Trial Jurors. The intent of the statute as expressed in section 47 of 

C. 234A regarding payment to jurors is “The compensation and reimburse
ment policy. . .  shall be to prevent financial hardship being 
imposed upon any juror because of performance of juror service 
insofar as possible. Where financial hardship exists, the court shall
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attempt to place the juror into the same financial position as such 
juror would have been were it not for the performance of juror 
service.” The law (Section 48) requires the employer of a regularly 
employed trial or grand juror to pay a juror his usual wages for 
the first three days or part thereof. Each self-employed juror is 
required to compensate himself for the first three days or part 
thereof of service. Unemployed jurors may apply for 
reimbursement for reasonable travel, child care and other out-of- 
pocket expenses incurred during the first three days of service. 
Each trial juror who serves more than three days is paid by the 
state at the rate of fifty dollars per day of service, but is not 
entitled to expenses.

Grand Jurors. A grand juror is compensated in a different 
manner. At the commencement of grand jury service, each juror is 
required to complete and sign a confidential financial question
naire under the penalties of perjury. This questionnaire is used to 
determine a daily compensation rate to be paid by the Common
wealth starting with the fourth day of service. On the first day of 
service the court holds a private hearing with each impanelled 
grand juror, the purpose of which is to determine a daily compen
sation rate which may not exceed fifty dollars per day. For each 
day of service, a grand juror is entitled to receive cumulatively 
from his employer and the Commonwealth an amount equal to the 
greater of the following two rates: fifty dollars per day, or, an 
amount not in excess of the regular daily wages plus daily travel 
expenses in excess of those ordinarily incurred by the juror. The 
Commonwealth’s contribution in the latter case will not exceed 
fifty dollars per day. These payments are made on a weekly basis. 
In exceptional circumstances the court has the authority to make 
special awards of compensation such as costs and expenses includ
ing food, lodging, transportation and amenities of sequestered jur
ies, emergency medical services and special arrangements for hand
icapped or elderly jurors. (Sections 52, 53 A, 56 and 59.)

Amenities. The statute makes specific provisions for the orienta
tion, care, comfort and feeding of jurors (Sections 64-69). On the 
first morning of juror service both grand and trial jurors are 
oriented by the court as to their duties and responsibilities. This is 
usually general information and not case specific. Occasionally, a
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videotaped presentation is used. Following the juror orientation 
program a member of the court personally appears and makes a 
brief welcoming address. The Office of the Jury Commissioner 
may prepare suggested guidelines for the format and content of the 
welcome to the jurors. Unless the court orders otherwise, members 
of the public may be present in the juror pool for both the juror 
orientation program and the welcoming address. The law requires 
that each court make a commitment of certain resources and good 
will for the efficient and courteous management of jurors. Among 
other things, “The court shall have a juror-pool room, jury boxes, 
deliberation rooms, and restroom facilities that are adequate in 
size, secure, clean, light, adequately heated and ventilated, and 
comfortable. An adequate full-time staff and emergency backup 
staff shall be specially trained and assigned to supervise jurors and 
to work cooperatively with and under the guidance of the office of 
the jury commissioner.” (Section 78.)

The court is required to summon only the minimum number of 
jurors necessary, cancel jurors as soon as it has been determined 
that scheduled jurors are not needed, and discharge jurors as early 
in the day as possible after it has been determined that their serv
ices will not be required. The statute mandates that the court pro
vide parking spaces for jurors where possible, separate juror 
entrances and exits where possible, safe and comfortable furniture, 
adequate lunch and coffee breaks, arrangements for food and bev
erages to be available for purchase, reasonable access to telephones 
for personal and business use, snow emergency procedures and the 
handling of juror inquiries and problems in a courteous and effi
cient manner.

Access to Testimony
Grand jury testimony must be made available to the defense. 

The defendant’s own grand jury testimony must be furnished not 
later than the commencement of the trial and the testimony of a 
witness must be supplied no later than the end of that witness’s 
testimony at trial.
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Immunity

G.L. chapter 233, s. 20C provides that in any investigation or 
proceeding before a grand jury involving certain enumerated 
offenses, the witness may not be excused from testifying on the 
ground that the testimony may tend to incriminate him if he has 
been granted immunity by a justice of the Supreme Judicial Court 
with respect to the transactions, matters or things concerning 
which he is compelled to testify.

The crimes which are subject to the granting of immunity are listed 
in section 20D of the same chapter:

Abortion, arson, assault and battery to collect a loan, 
assault and battery by means of a dangerous weapon, 
assault to murder, breaking and entering a dwelling house 
or a building, bribery, burning of a building or dwelling 
house or other property, burglary, counterfeiting, deceptive 
advertising, electronic eavesdropping, embezzlement, 
extortion, firearm violations, forgery, fraudulent personal 
injury and property damage claims, violation of the gaming 
laws, gun registration violations, intimidation of a witness 
or of a juror, insurance law violations, kidnapping, larceny, 
lending of money or thing of value in violation of the 
general laws, liquor law violations, mayhem, murder, 
violation of the narcotic or harmful drug laws, perjury, 
prostitution, violations of environmental control laws 
(pollution), violations of conflicts of interest laws, 
consumer protection laws, pure food and drug law 
violations, receiving stolen property, robbery, subornation 
of perjury, uttering, being an accessory to any of the 
foregoing offenses and conspiracy or attempt or solicitation 
to commit any of the foregoing offenses.

The court has ruled that the statute being quite specific listing the 
excuses for which immunity may be granted, the intent of the 
legislature was not to confer power on the prosecutor to grant 
immunity as to crimes not enumerated in the statute.1

If a witness had been granted immunity before a grand jury on a

Middlesex County for Year 1974 v. Wallace 369 Mass. 876 (1976)
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certain subject matter, the same witness upon a trial in superior court 
may be granted immunity on the same subject matter by a judge of 
the superior court. (GL c. 233, s. 20F.)

CHAPTER IV. GRAND JURY PROVISIONS IN OTHER 
STATES AND FEDERAL GRAND JURIES

Survey
At present 25 states allow all criminal prosecutions to begin without 

grand jury indictment if the prosecutor decides to proceed in this 
manner. The majority of the remaining 25 require that prosecution 
of only the more serious crimes (usually capital offenses) begin with 
grand jury indictments. The usual method of beginning a prosecution 
without an indictment is for the prosecutor to file an information 
which is a statement charging a person with a particular offense, or 
for a victim to sign a complaint. The statutory and constitutional 
citations of the laws of the state relative to the grand jury indictment 
process and other procedures to bring an accused to the bar of justice 
are listed in the Appendices.

In her book, The American Prosecutor,' Joan Jacoby divides the 
accusatory process among the states into four basic patterns:

Arrest to Grand Jury Presentation. The simplest accusatory process 
is the direct presentation to the grand jury by the prosecutor. The 
grand jury has the option to return a bill of indictment; or return a 
“no true bill.” In this process, there is no prior court hearing. The 
function of the grand jury is to serve in a screening capacity and as 
a final confirmation or denial of the prosecutor’s judgement as to 
whether the case should move forward to trial. In the last analysis, 
the grand jury has the responsibility for issuing the final accusation 
notwithstanding the fact that the grand jury’s decision is in some cases 
a peremptory ratification of the prosecutor’s intent.

Arrest to Preliminary Hearing to Grand Jury. This system, 
interjects a probable cause hearing between the arrest and the grand 
jury proceeding. The preliminary hearing decides the issue of whether 
or not a crime was committed and whether or not there is probable 
cause to believe that the accused committed it. If so, the case proceeds 
to the next step which is grand jury deliberation.

The historic rationale for this apparent redundant practice is

1 Joan E. Jacoby, The American Prosecutor, Lexington Books, Lexington, MA 1980.
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probably the existence of two-tiered court systems. In the processing 
of crimes, large or small, a lower court which has jurisdiction over 
misdemeanors, which ordinarily do not require grand jury action, and 
felonies which do, operates as a central receiving station, as it were, 
retaining jurisdiction over the misdemeanor cases, and in the cases 
of felonies, setting bail, arranging for representation and binding the 
defendant over for the grand jury.

Optional Use o f Accusatory Procedures. Ms. Jacoby notes that 33 
states permit the use of either indictment or information. Under some 
circumstances, a case will go through a preliminary hearing and will 
be charged by a bill of information. Other cases, depending upon the 
circumstances, will be presented to the grand jury for indictment. The 
processing decisions may be based on practical consideration or 
formal rules. In at least six states, for example, certain types of serious 
crimes, usually capital offenses, require prosecution by indictment.

Arrest to Preliminary Hearing. Many jurisdictions have abolished 
the use of grand juries for the normal accusatory process reserving 
their use for special circumstances such as investigation of public 
corruption. Under this system, a filing of an information occurs after 
a preliminary hearing to determine probable cause. This system has 
been predominant in the western states but is developing support 
throughout the country including the Advisory Commission on 
Intergovernmental Regulations and the American Bar Association. 
The advantage of this system is that it is both simple and direct and 
the redundancy of the preliminary hearing bindover to the grand jury 
is eliminated.

Some jurisdictions allow for the waiver of the necessity of a grand 
jury indictm ent. The main benefit to a defendant in this 
relinquishment of a statutory right is that it would facilitate a speedy 
trial or immediate disposition, particularly important in a plea 
bargaining situation where the guilt of the accused may not be 
contested. A waiver of the preliminary hearing also serves to eliminate 
a duplicative process step. Of value to the prosecution because it 
reduces work load, it may be attractive to the defense, for example, 
where the facts in issue involve embarrassing or distasteful allegations 
such as sexual crimes or controlled substance violations.
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Grand Jury Provisions in State Constitutions 
It is difficult to generalize or to categorize the constitutional 

provisions relative to grand juries in the several states. Massachusetts 
along with Indiana, Kansas, Maryland, Michigan, Minnesota, New 
Hampshire, Vermont, Virginia, and Wisconsin contain no explicit 
reference while other states, notably, Alabama, Delaware, 
Mississippi, Missouri, New Mexico, New York, Oklahoma, and Texas 
have very specific and comprehensive references to the grand jury. 
Massachusetts case law (Jones v. Robbins, 74 Mass. 329 [1857]) 
interprets Massachusetts Constitution, part 1, section 13, Article 12 
as to require a presentment before a grand jury for serious crimes. 
Seventeen other states expressly provide for this requirement in their 
state constitutions. They are:

Alabama Ala. Const., Art. I, s. 8
Alaska Alaska Const., Art. I, s. 8
Delaware Del. Const., Art. I, s. 8
Florida Fla. Const., Art. I, s. 15
Kentucky Ky Const., s. 12
Louisiana La. Const., Art. I, s. 15
Maine Me. Const., Art. I, s. 7
Mississippi Miss. Const., Art. Ill, s. 27
New Jersey N.J. Const., Art. I, s. 8
New York N.Y. Const., Art. I, s. 6
North Carolina N.C. Const., Art. I, s. 22
Ohio Ohio Const., Art. I, s. 10
Rhode Island R.I. Const., Art XI, s. 1
South Carolina S.C. Const., Art. I, s. 11
Tennessee Tenn. Const., Art. I, s. 14
Texas Tex. Const., Art. I. s. 10
West Virginia W.Va. Const., Art. Ill, s. 4

Of these states that require a grand jury indictment, eight provide 
in some way for waiver of indictment usually with the requirement 
that the defendant do so after having consulted with counsel and/ 
or with the consent of the prosecutors.

Twenty-five of those states that do not require a presentment or 
indictment by a grand jury require that the prosecution must be 
commenced either by an indictment or by some other proceeding in 
the nature of a probable cause hearing.
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Alaska, Missouri and New York have provisions in their consti
tutions that seem to contemplate an exercise of the special or 
investigative function of the grand jury. These provisions protect the 
grand juries’ investigative power from legislative or judicial 
encroachment (Alaska Const., Art. 1, sec. 26; Missouri Const., Art. 
1, sec. 16; New York Const., Art. 1, sec. 6).

Some state constitutions, notably those of Alaska, Colorado, 
Kentucky, Missouri and Texas are very specific about details of the 
grand jury system, including in them the number of jurors, number 
of votes needed for indictment and the statements required in 
indictments. The majority of state constitutions, however, are silent 
as to specifics.

Statutory Provisions
On matter regulated by statute and procedural rules there is a wide 

divergence in requirements and they are not susceptible to 
generalization. The following chart illustrates and lists the differences 
in some of the major categories of interest:

Table 2. Comparative Requirements for Commencement
of Prosecution

S ta te

I n d ic t m e n t

R e q u ir e d

W a iv e r

P e r m it t e d

N u m b e r  

o f  G r a n d  

J u r o r s

V o t e s  t o  

I n d ic t

S t a n d a r d  

t o  I n d ic t

Ala. Yes Yes 18 12
Alas. Yes Yes 12-18 Majority Prima Facie
Ark. No — 16 12 Prima Facie
Ariz. No — 16 9 Probable Cause
Calif. No — 23 or 29 12/23 

or 15/29
Prima Facie

Colo. No — 12 9 Probable Cause
Conn. No — 18 12 Probable Cause
Dela. Yes Yes 15 or 10 9/15 or 

7/10
—

Fla. Yes No 18 12 Probable Cause
Ga. Yes Yes 16-23 12 —

Hi. No — — — —

Ida. No — 16 12 Prima Facie
111. No — 24 12 Probable Cause
Ind. No — 6 5 —

Ia. No — 12 12 Prima Facie
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S t a t e

I n d ic t m e n t

R e q u ir e d

W a iv e r

P e r m it t e d

N u m b e r  

o f  G r a n d  

J u r o r s
V o t e s  t o  

I n d ic t
S ta n d a r d  

t o  In d ic t

Kan. No ___ 15 12 ___

Ky. Yes Yes 12 9 —

La. Yes No 12 9 Prima Facie
Me. Yes Yes 13-23 12 —

Md. No — 23 12 —
MA. Yes Yes 23 12 —

Mich. No — 13-17 9 —

Minn. Yes No 16-23 12 Probable Cause
Miss. Yes — 15-20 12 —

Mo. No — 12 9 —
Mont. No — 11 8 Prima Facie
Neb. No — 16 12 Probable Cause
Nev. No — 17 12 Probable Cause
N.H. Yes Yes 12-23 12 —
N.J. Yes Yes 23 12 Probable Cause

N.M. No — 12 8 Probable Cause
N.Y. Yes Yes 16-23 12 Reasonable

N.C. Yes Yes 12-18 12
Cause

Probable Cause
N.D. No — 8-11 6 Prima Facie
Ohio Yes Yes 9 7 Probable Cause
Okla. No — 12 9 Prima Facie
Ore. No — 7 5 Prima Facie
Pa. Yes Yes 15-23 12 Prima Facie

R.l. Yes Yes 13-23 12
Case

S.C. Yes — 18 12 —
S.D. No — 6-8 6 Probable Cause
Tenn. Yes Yes 12 12 Possibility of

Tex. Yes Yes 12 9
Guilt

Utah No — 7 5 Prima Facie
Va. Yes Yes 5-7 4 Probable Cause

Vt. No — 18-23 12 Good &

Wash. No 12-17 3 or 4

Sufficient 
Evidence 

Probable Cause
W. Va. Yes No 16 12 Probable Cause
Wise. No — — 12 Probable Cause
Wyo. No — 12 9 —

Source: Beale and Bryson, Grand Jury Law and Practice, Callaghan & Co., 1986, Sec. 2.
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Standards o f Evidence
The rules of evidence in grand jury proceedings vary widely between 

jurisdictions, and the standards in many states have only a nodding 
acquaintance with the textbook rules of evidence used at trial. The 
historical antecedent of the grand jury being composed of laymen, 
unsophisticated in the rules of evidence, has resulted in a more relaxed 
view of admissibility. The nonadversarial conduct of a grand jury 
proceeding further discourage the application of strict rules. In some 
jurisdictions counsel for the witness or accused is not allowed in the 
jury room and in others, where counsel is allowed, the general rule 
is that his function is to advise his client and may not in any case 
raise objection to the admissibility of evidence. In any event, there 
is no judge or judicial officer present in the grand jury room to whom 
an objection might be addressed. In the few jurisdictions that may 
allow an immediate objection to be taken and raised before the judge, 
the practice is seen to have two results which are subject of criticism: 
the practice diminishes the secrecy of the grand jury proceeding, and 
tends to delay and complicate pre-trial proceedings. Applying the 
strict rules of evidence to investigative grand juries is seen as 
particularly inappropriate because it would impede the consideration 
of facts, allegations or circumstances relevant but inadmissible that 
could lead to admissible evidence. Some commentators have 
postulated, however, that it is impossible for a grand jury to assess 
the sufficiency of strength of a prosecutor’s case to warrant an 
indictment if it is not restricted to the consideration of only such 
evidence as may be introduced at trial.

About one-half of the states enforce more or less strictly the trial 
rules of evidence in grand jury proceedings. Of these states some 
specifically stipulate that hearsay evidence under no circumstances 
will be admitted. Other states allow hearsay evidence in some instances 
if such introduction will expedite the proceedings without impairing 
the grand jury’s ability to gauge the strength of the prosecutor’s case. 
These states conform most closely to the recommendation of the 
American Bar Association’s Standards for Criminal Justice which 
declare:

A prosecutor should present to the grand jury only evidence
which the prosecutor believes would be admissible at trial.
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However, in appropriate cases, the prosecutor may present 
witnesses to summarize admissible evidence available to the 
prosecutor which the prosecutor believes he or she will be able 
to present at trial.

In another group of states, including Massachusetts, the formal 
rules of evidence are not enforced but the issuance of an indictment 
which is based solely and completely on inadmissible evidence is pro
hibited. This practice requires a minimum threshold of evidence with
out the unnecessary burden of strict technical compliance with 
evidentiary rules.

In federal grand jury proceedings and those of another group of 
states, there appears to be no limitation as to the type or quality of 
evidence that may be presented to a grand jury. This practice virtually 
excludes an appeal of an indictment based on the sufficiency of 
evidence. As noted elsewhere, the United States Supreme Court has 
held (unlike the Massachusetts Supreme Judicial Court) that an 
indictment based solely on hearsay is not necessarily defective because 
of that reason alone. Courts in about one-half of the states have also 
upheld indictments based solely, or in large part, on hearsay evidence.

The broad “harmless error” rule presents an interesting no-win 
situation to a defendant. Harmless error is an acknowledged error in 
a proceeding but an error which does not prejudice a party or affect 
the outcome of the case. Thus, where a defendant who has been 
convicted at the trial stage is appealing the grand jury indictment 
because of the admission of hearsay evidence, the logical response of 
the prosecution would be that no harm was done by the improper 
admission of hearsay or other evidence at the grand jury stage because 
the defendant was convicted with the use of admissible evidence at 
trial. One may conclude, therefore, that enough facts even with the 
exclusion of the improper evidence, was submitted to the grand jury 
to warrant an indictment.

Exculpatory Evidence
While there is a constitutional requirement that a prosecutor 

disclose to the defendant exculpatory evidence at trial, there is no such 
mandate in a grand jury proceeding. Historically, the grand jury was



1987] SENATE -  No. 1626 47

not required or expected to hear or weigh conflicting evidence from 
both the prosecution and defense. Their function was not to determine 
the guilt or innocence of the accused but to rule as to whether the 
prosecution had enough evidence or probable cause to bring the 
defendant to trial. It could be argued that in this context exculpatory 
evidence is irrelevant insofar as it was a challenge to the government’s 
case. The realities of the criminal justice system are, however, that 
the prosecutor has a great deal of control over the grand jury and 
the absence of a duty on the part of the prosecutor to present evidence 
which may tend to diminish his case detracts from the ability of the 
grand jury to weed out weak cases. The obligation of the prosecutor 
is twofold. On the one hand he is the seeker of justice but then on 
the other hand he is under a duty to present the government’s case 
as forcefully as possible. The American Bar Association’s Standards 
for Criminal Justice require that “no prosecutor should knowingly 
fail to disclose to the grand jury evidence which will tend substantially 
to negate guilt.” The United States Attorney’s Manual requires that:

when a prosecutor conducting a grand jury inquiry is person
ally aware of substantial evidence which directly negates the 
guilt of a subject of the investigation, the prosecutor must 
present or otherwise disclose such evidence to the grand jury 
before seeking an indictment against such person.

In at least 20 states, court decisions have dealt with the issue of 
the duty of the prosecutor to present exculpatory evidence. Eight of 
these states have agreed with the traditional view and the federal 
courts that a prosecutor has no duty to present evidence favorable 
to the accused (Mo., 111., R.I.,Tenn., Ala., S.C. and Wise.). Three 
states, Iowa, Nevada and Oklahoma have recognized the duty but 
have not established the parameters of the prosecutor’s responsibility. 
Most states, including Massachusetts, require that a prosecutor 
present evidence that is convincing, and which would cause the grand 
jury to refuse to indict. A recent Massachusetts decision, for example, 
held that the prosecutor was required to disclose evidence that “would 
greatly undermine the credibility of an important witness” where that 
witness’s testimony was the basis of the grand jury’s decision to indict 
(Commonwealth v. Connor, 392 Mass. 838 [1984]).
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The difficulty in the application of the criterion that the withheld 
evidence must be clearly exculpatory is that it involves not only the 
substance of the witness’s testimony, but the credibility and reliability 
of the witness himself. A further problem is encountered when the 
prosecutor finds that a witness whose testimony he believes to be true 
is flawed by bias. Court decisions indicate that evidence impeaching 
the credibility of a government witness need not be introduced by the 
prosecutor because it does not meet the standard of being clearly and 
irrefutably exculpatory.

California is the only state establishing a standard that requires a 
prosecutor to inform the grand jury of any “evidence reasonably 
tending to negate guilt” (Johnson v. Superior Court, 18 Cal. 3d 248 
[1975]), a standard considerably below the “clearly exculpatory” 
standard.

While a regular grand jury traditionally plays the role of an 
unassertive receiver of evidence directed to it by the prosecutor and 
has no common law or historical right to hear evidence other than 
that which is presented to it by the prosecutor, several states have 
enacted statutes enabling a grand jury when it suspects or learns of 
the existence of exculpatory evidence, to order or in some cases 
must order, that evidence be produced. Among the states having 
statutes of this nature are: Alaska, Arizona, Arkansas, California, 
Idaho, Louisiana, Montana, Nevada, New Mexico, North Dakota, 
Oklahoma, Oregon, South Dakota, and Utah.

The right of an accused or “target” to present evidence before a 
grand jury is a logical attenuation of the jury’s right or duty to hear 
exculpatory evidence, though it is a seeming contradiction to the 
historical concept that the grand jury hearing is not an adversarial 
proceeding and that the defendant’s case is better reserved for 
presentation at trial where the final determination of guilt or 
innocence is made. Applying the “clearly exculpatory” standard, it 
would be difficult to see how the testimony of an accused pleading 
his innocence, absent other circumstantial evidence, would acquire the 
right to be heard by the grand jury.

A more perplexing issue is the right of an accusor or complainant 
to give testimony before the grand jury. The general rule in most states 
and in the federal court is that the prosecution is in control of the 
evidence going in and that an accusor has no fundamental right to
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appear. This screening process is seen to benefit the system in that it 
reduces the possibility that the grand jury will hear malicious, biased, 
or unfounded or otherwise improper testimony. Most courts have 
adopted the view that the protection of society at large as well as the 
preservation of the grand jury as an instrument of justice requires that 
some control be placed on biased or disgruntled individuals who have 
an axe to grind against a fellow citizen. Some states allow a potential 
witness (which includes a “target”) who has not been called by the 
prosecutor to appeal to the courts to be allowed to testify. In every 
jurisdiction communication with a grand jury without being called 
in a formal proceeding is improper. In New York and Indiana, in order 
for a “target” of an investigation to testify, he must waive his immunity 
from prosecution which he otherwise might have. The New York 
statute requires not only that the accused be permitted to appear but 
that he be given a fair and uninterrupted opportunity to testify before 
he is examined by the prosecutor (N.Y. Crim. Proc. Law, S. 190.50).

Publicity
One of the attendant benefits of the purported secrecy of grand jury 

proceedings, although by no means the reason why secrecy was 
originally demanded, is the possible avoidance of embarrassing or 
demeaning publicity particularly in the case where a target is 
exonerated or the case where a witness is not in any way construed 
to be part of any criminal transaction. Public interest runs high in 
many grand jury investigations and some government prosecutors are 
not averse to making a media event out of the announcing of an 
indictment, usually against a well-known or public figure, and this 
is frequently followed by extensive coverage of the person’s arrest and 
trips in and out of the court house for arraignment. Few would argue 
that the public has a legitimate interest in who has been brought before 
the bar to answer criminal charges but it has been suggested that this 
information could be more fairly disseminated in a less public 
relations conscious format.

A related issue concerns the publicity frequently attendant upon 
who has been summoned to testify before a grand jury. There is the 
inevitable inference drawn by the public that this person is involved 
in some kind of onerous conduct which may very likely not be true. 
Frequently, witnesses summoned to give testimony are far removed



50 SENATE -  No. 1626 [February

from the elements of the crime alleged to have been committed. The 
same irrevocable inference is drawn where a witness is the target of 
the investigation but where no indictment issues because of 
insufficient evidence.

The State of California has enacted a law which tries to address 
this problem. The law provides that the target of a probe ending 
without indictment may request the grand jury to announce “that a 
charge against such person was investigated and that the grand jury 
could not as a result of the evidence presented find an indictment.” 
It further provides for an announcement to the effect that an indi
vidual who appears, appears only as a witness to an investigation 
which did not involve a charge against such person. (Cal. Ann. Penal 
Code, Sect. 939.91.)

Prosecutorial Misconduct
The great bulk of state and federal decisions concerning the 

procedure in the grand jury room indicates a hands-off attitude; that 
is, if an indictment is returned by a legally constituted and unbiased 
grand jury, and is valid on its face, it is sufficient to require a trial 
on its merits. Only rarely will the court look to the nature or sufficiency 
of the evidence heard by the grand jury that produced the indictment. 
The reasons given for this reticence is that allowing such challenges 
would result, in effect, in a separate trial on the merits and 
unacceptable delay. However, the question of misconduct on the part 
of the prosecution in the presentation of evidence to the grand jury, 
even though such a review presents the same threat of delay and 
frequently involves the quality of evidence presented, is more likely 
to be reviewed by the court.

The members of a grand jury must by the very nature of the 
proceedings look to the prosecution for advice and explanation in 
both legal and nonlegal matters. This advisory function places the 
prosecutor in a position in the minds of some jurors as having 
knowledge and opinion that is superior to their own. Some 
jurisdictions allow the prosecutor to comment on the sufficiency of 
the evidence. However, it is generally conceded to be the better view 
that those comments be restricted to no more than explaining the law, 
giving deference to the grand jury as an independent legal entity. 
Indeed, the American Bar Association’s Standards for Criminal 
Justice, discussed in more detail elsewhere in this study, suggests that
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the prosecutor’s responsibility extends to the point where he should 
advise that the evidence presented does not warrant an indictment if 
that is his judgment.

Most commentators agree that the expression of personal opinion 
by the prosecutor should be discouraged and even when allowed 
should not be a direct comment on the guilt or innocence of the 
accused but rather a comment on the evidence presented. Any opinion 
that is based on facts or circumstances not presented to the grand jury 
as evidence is clearly not to be tolerated. Improper comments by the 
prosecutor, however, are rarely sufficient to void an indictment. The 
practically insurmountable burden of proof would be to show the 
court that the prosecutor by virtue of his position of respect, and his 
greater expertise in the law, has so persuaded the grand jury to a 
decision that they would not have arrived at had they exercised their 
own personal judgment. One must conclude that a prudent 
prosecutor were he to give an opinion would, at some point, issue 
some kind of disclaimer which would advise the grand jury that they 
should exercise their own independent judgment.

The American Bar Association as well as other commentators 
advise that prosecutors should not make statements or arguments in 
an effort to influence grand jury action in a manner which would be 
impermissible at trial before a trial jury. The most common practice 
in this regard is the prosecutor making critical remarks about the 
accused without supporting evidence. These statements would be 
inadmissible at trial and indeed, if sufficiently inflammatory, would 
be grounds for a mistrial. Evidence of the character or criminal history 
of the accused is admissible only under a prescribed set of controls 
because generally its value as evidence is outweighed by its prejudicial 
effect. The prosecutor, in this instance, is acting as an unsworn 
witness. Comments that refer to an accused within the framework of 
“La Cosa Nostra” or “pimp” are examples of improper comment.

Prosecutors not only comment on the ethical character of the 
witness or accused, they sometimes pursue a line of questioning 
that is essentially irrelevant to the matter under consideration and 
would be inadmissible at trial but which brings home a detrimental 
point about the accused or his character.

One axiom of professional conduct advises that a lawyer should 
not participate as an advocate in a trial where he might be called
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as a witness. Applying this to a grand jury proceeding would indi
cate that the prosecutor should be precluded not only from com
menting on the evidence but to refrain from any review of the evi
dence that contains editorial comment or assertions that have no basis 
in the evidence presented. Summaries of evidence, especially 
summaries presented in prior proceedings, are essentionally hearsay 
evidence. In those states which, unlike Massachusetts, preclude 
hearsay evidence before a grand jury, such introduction might be 
grounds for voiding the indictment. But even in those states relief is 
granted on these grounds rarely and only with a showing that the 
grand jury procedure was flagrantly abused.

A not uncommon condundrum facing a prosecutor is the occa
sion when he becomes aware that false or perjured testimony has 
been presented to the grand jury. It is without question that it is a 
violation of every ethical standard to knowingly use such testi
mony. In the situation where such false testimony is offered in 
good faith and its falsity is later discovered during the course of 
the grand jury proceeding, the prosecutor is also obligated to take 
corrective action. If not, most courts agree that such misconduct is 
grounds for invalidating the indictment. Other opinions have 
stated that the indictment is not necessarily invalid when there is 
sufficient other evidence properly presented to support the 
indictment.

Other examples of prosecutorial misbehavior involve not the use 
of witnesses but the use of the grand jury itself for improper pur
poses. These include the use of the grand jury; to gather evidence 
for a pending criminal proceeding that is against a defendant who 
has been indicted already, to obtain evidence for use in a civil pro
ceeding, to harass individuals or groups, and to induce perjury.

The tolerance of the Federal Court of Appeals for prosecutorial 
misconduct when the conduct itself did not contribute to a conviction 
is vividly illustrated by a recent decision ( U.S. v. Babb, Lawyers 
Weekly No. A293 [15 MLW 589, Dec. 29, 1986]). The defendant 
appealed a conviction for perjury before a grand jury claiming that 
the prosecutor falsely assured him he was not a subject or target of 
the grand jury inquiry and such false assurances undermined the 
fundamental fairness of the proceedings. The court denied the 
appeal stating that such false assurances did not induce, and there-
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fore were not related to, the defendant’s perjury. (The case suggests 
a different conclusion might be arrived at if the statement of the 
prosecutor had lulled the defendant into making incriminating 
statements.) Regarding the conduct of the Boston United States 
Attorney’s office, the court said:

“Our review of the record reveals that the prosecutor failed 
to give target or subject warnings to any witness called before 
the grand jury in this investigation . . .

“[W]e find the government’s characterization of the prose
cutor’s statements as a good faith error to be totally unper
suasive. Moreover, as we mentioned at argument, we are 
particularly displeased that this prosecutor did not appear 
before us to argue the case. In sum, we find the prosecutor’s 
behavior to be more than ‘quite troublesome,’ we find it to 
be unprofessional and worth of severe condemnation . . .

“Nevertheless, ‘[o]ur supervisory powers are to be used 
sparingly. We would be reluctant to exercise them to overturn 
a conviction that was not the product of manifestly improper 
conduct by federal officials.’”

As indicated, technical violations of the procedural or substan
tive rights of the individual before a grand jury are not usually 
viewed with the sense of outrage necessary to void the proceedings. 
It is clear that isolated rule violations are apt to be viewed as triv
ial matters. However, some success on the part of the defense 
attorney has been achieved by the so-called “cumulative abuse” 
attack. One such case where a dismissal of an indictment was 
achieved was United States v. Hogan (712 F.2d 757 [2d Cir. 
1983]). The prosecution in this case labeled the defendant, a 
former police officer, as a “real hoodlum” who should be indicted 
“as a matter of equity.” The government further displayed to the 
grand jury evidence that the defendant was involved in two unre
lated murders. The prosecutor also told the grand jury of news
paper accounts of local police officers taking bribes from gamblers 
and of being told by the local police officers that Hogan (the 
defendant) was “on the take” from gamblers. Finally the prosecution 
suggested to the grand jury that the reason Hogan had not completed 
the drug deal under investigation was that he had been warned by 
a government informant that he was being watched. The prosecutor,
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in fact, had evidence indicating that this was not the case. The court 
viewed the cumulative effect of such conduct as being so prejudicial 
as to impair the grand jury’s independence that it exercised its 
supervisory power over the proceedings and dismissed the indictment.

Alan M. Dershowitz, Professor of Law at Harvard Law School 
suggests that most prosecutors do not view their misconduct as 
anything other than actions calculated to produce a true verdict. 
The thinking is that because the vast majority of criminal cases 
involve guilty defendants, the search for truth can only be 
hindered by the defense attorney who is seeking to get his guilty 
client acquitted.1 Professor Dershowitz in his book “The Best 
Defense” (Random House 1982) describes a case where a 
prosecutor consciously or unconsciously allowed his witness to 
reveal something less than the complete truth about his 
background. The defendant was a criminal lawyer whom many in 
the U.S. Attorney’s office suspected with some certainty of making 
a practice of concocting false alibis. He was indicted for agreeing 
to pay an undercover police officer for secret information. The 
officer testified about the transactions. He was then asked about 
his own background and admitted to having committed three 
crimes while serving in the drug unit. The fact of the matter was 
that he had committed many more crimes including perjury, 
heroin dealing, destruction of evidence and bribery. It appeared to 
most observers of the case, which incidentally became the basis for 
the best selling book and film “Prince of the City”, that the 
prosecutors must have known of the unsavory background of the 
witness, yet they allowed him to create misperceptions on the part 
of the jurors.

Lawless in “Prosecutorial Misconduct” (cited above) suggests as 
one tactic that defense attorneys prepare a news clip file of any 
story related to the investigation concerning their clients. The 
improper disclosure of grand jury material violates the secrecy 
requirement and would result in a dismissal of the indictment. The 
Federal Bureau of Investigation, the author observes, in an effort 
to sustain its public image as ever vigilant guardians of the citi
zenry routinely issues press releases concerning arrests and a var
iety of other subjects. If such a release contains information which 
could only have been uncovered by a grand jury investigation, the

1 See Forward to “Prosecutorial Misconduct.” Joseph F. Lawless, Jr., Kluwer Book Publishers, 
Inc., 1985.
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court might be sympathetic to a motion to dismiss the indictment 
or other appropriate relief. The matter involving Bert Lance 
former Budget Director for President Carter is cited as an example 
{In re Grand Jury Investigation [Lance] 610 F. 2d 202 [5th Cir. 
1980]). Lance was under investigation by an Atlanta Grand Jury 
for possible illegal financial activities. Details of the grand jury 
investigation appeared in local newspapers as well as newspapers 
in New York, Los Angeles, and Washington. Lance’s counsel filed 
a motion for sanctions based upon improper disclosure to the 
press of elements of the grand jury proceeding. The court was par
ticularly impressed with one article which foretold in advance that 
the grand jury was about to hear testimony about a specific loan 
and named a specific witness about to be called. The court con
cluded that the character of such information raised strong infer
ences that it was improperly leaked to the press by the Justice 
Department and not derived from a legitimate source.

Not only have the courts been reluctant to find prosecutorial 
misconduct so reprehensible as to interrupt the flow from indict
ment to trial, they have generally held that a prosecutor has abso
lute immunity from civil liability for damages for conduct in con
nection with grand jury proceedings both inside the jury room and 
with statements made to the press. A federal case states the con
cept succinctly:

We . . . believe that a prosecutor must be permitted to work 
with a grand jury totally free of threat of civil suit. Thus, all 
of (defendant’s) claims which he derives from the alleged abuse 
of the grand jury are barred by absolute prosecutorial immun
ity. {Powers v. Coe, 728F. 2d 97, 104 [1984]).

In a handbook initially prepared for an in-service training pro
gram in the Middlesex District Attorney’s Office in October 1983, 
but now enjoying circulation to other offices and publication 
through the MCLE-NELI continuing education programs, there is 
a discussion about prosecutorial misconduct and the improper use 
of the grand jury. This handbook for prosecutors suggests that the 
range of conduct capable of inspiring claims of prosecutorial mis
conduct and abuse of the grand jury process appears to be unlim
ited, that any conduct by a prosecutor or the grand jury which 
exceeds the bounds set by the constitution, statutes, court rules,
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disciplinary rules, and case law is an abuse of the grand jury func
tion. One of the tactics from which prosecutors are advised to 
refrain is the use of grand jury for merely collecting, discovering, 
or preserving testimony or documents for use against a person 
already under indictment. Another abuse is seen when the prosecu
tor deliberately subverts discovery by omitting probable cause pro
ceedings, advising witnesses not to talk to witnesses, or offering 
only hearsay evidence to a grand jury. When such tactics were 
shown to have taken place in one case the court concluded that 
“when such negative steps are taken with a deliberate view to 
handicapping the defense . . .  a court on a proper pre-trial 
application and demonstration of need would be justified in taking 
corrective measures which could include, for example, dismissal of 
the indictment . . . ” (Commonwealth v. St. Pierre, 377 Mass. 650, 
660-661 [1979]). One procedure that has the taste of harassment is 
seen in the case (Commonwealth v. Smallwood, 379 Mass. 878 
[1980]) where the court deplored the prosecutor’s subpoenaing the 
defendant’s brother and girlfriend for interviews outside the 
presence of the grand jury. A federal case (United States v. 
Remington, 191 F. 2d 246 [2d Circ. 1951]) condemns the use of an 
investigation by a grand jury for the express purpose of 
intimidating a witness. Another federal decision criticizes the use 
of multiple grand juries against a party for the purposes of 
harassment, suggesting that the result is a denial of due process:

“The Constitution could not tolerate the transformation of the 
grand jury into an instrument of oppression: ‘Official 
harassment of the press undertaken not for the purpose of law 
enforcement but to disrupt a reporter’s relationship with his 
news sources would not have justification.’ Branzberg v. 
Hayes, 408 U.S. 665,707-708 . . . ” (UnitedStates v. Dionisio,
410 U.S. 1, 12 [1973]).

Similarly, attempting to coax a witness into the commission of 
perjury or contempt would be an abuse of the grand jury. (Bursey 
v. United States, 466 F. 2d 1059 n. 10 [9th Cir. 1972].) Probably 
the abuse that observers would consider the most outrageous is the 
calling of a witness solely to obtain testimony with a view to 
prosecuting him for perjury, and without any purpose of obtaining 
evidence on which an indictment could be returned (see 
Commonwealth v. Gurney, 13 Mass. App. Ct. 391, 405 [1982]).
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Special or Investigative Grand Juries and Reports

Those who support the concept of special or investigative grand 
juries describe them as roving ombudsmen who perform the 
important task of alerting the community to neglect, inefficiency 
and misconduct in government where it may or may not rise to the 
level of a crime. They consider this vital for mobilizing public 
opinion behind necessary reform and holding public officials 
accountable. Former New York County District Attorney Richard
H. Kuh in an essay on the issue has argued:

Proper use of the grand jury’s inquiring and reporting func
tions may mark the resurgence of that body as an important 
factor in effective government. At the same time, such use will 
protect the citizenry from the tyranny of improper accusation. 
These have been historic grand jury functions, somewhat 
neglected in the misinterpretation of that body’s history and 
in the grand jury’s proceedings with the quasi-mechanical 
operations of handling routine indictments. (The Grand Jury 
“Presentment,” Foul Blow on Fair Play, 55 Col. L. Rev. 1103, 
1146 [1955].)

Those who disagree with the salutary perception of special grand 
juries describe them as tools for official character assassination by 
a body of essentially irresponsible amateurs without recourse for 
the victims. The critics go on to point out the purpose of secrecy 
in grand jury proceedings is to protect the reputation of an indi
vidual under investigation when criminal charges are not brought. 
Certainly, this confidentiality is irrevocably lost, they argue, by a 
report naming those against whom there was insufficient evidence 
with which to bring formal charges. A New York case sums up 
this view in rather colorful terms:

A presentment is a foul blow. It wins the importance of a 
judicial document; yet it lacks its principal attributes — the 
right to answer and to appeal. It accuses, but furnishes no 
forum for a denial. No one knows upon what evidence the 
findings are based. An indictment may be challenged — even 
defeated. The presentment is immune. It is like the “hit and 
run” motorist. Before application can be made to suppress it,
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it is the subject of public gossip. The damage is done. The 
injury it may unjustly inflict may never be healed. (People v. 
McCabe, 266 NYS 363, 367 [1933].)

The practice of special grand juries issuing reports also has been 
criticized because by their very nature the proceedings are con
ducted by amateurs. The jurors are not selected for their skills or 
efficiency in appraising the conduct of public officials or private 
individuals nor are they required to be particularly knowledgeable 
of the law. The secrecy of the proceedings precludes any review of 
the validity of the premises upon which the body arrived at its 
conclusion. Under these circumstances, the risk of recklessness is 
always present as well as the danger that grand juries can be used 
as instruments of partisan politics or vigilantism. In short, the 
report of the grand jury is a powerful tool, largely unanswerable 
which has the capability of doing considerable and perhaps unjus
tified harm to reputations of individuals, ethnic groups, and politi
cal movement, but, history has shown them capable of also doing 
a great deal of good. Occasionally, the court will step in and cur
tail or at least modify the hyperbole of a grand jury report. In the 
case of Application o f United Electrical Workers (111 F. Supp. 
858 [S.D.N.Y. 1953]), it was held that it was beyond the power of 
the grand jury to issue a report which stated that named officials 
of the union were “Fifth Amendment Communists” and recom
mended to the National Labor Relations Board that the certifica
tion of the union be withdrawn. But on the other hand it was a 
“runaway grand jury” which in 1935 reported that the New York 
County prosecutor’s office was not sufficiently diligent in pursuing 
organized crime investigations and requested that Governor Leh
man appoint a special prosecutor. The Governor’s response was to 
appoint a special prosecutor and that appointment was the first 
step in the process by which the initial grand jury and its succes
sors eventually indicted a vast number of political and organized 
crime leaders and also, incidentally, started the political ascen
dency of the special prosecutor, Thomas E. Dewey, almost but not 
quite to the Presidency of the United States.
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Racketeer Influenced and Corrupt Organizations Act (RICO)

The RICO Act (18 USC sec. 1962-1968) was enacted as Title IX 
of the Organized Crime Control Act of 1970. RICO specifies cer
tain prohibited “organized crime” activities such as using illegally 
obtained income to acquire an interest in, or maintaining a busi
ness, or conducting a business by racketeering, or collecting unlaw
ful debts. Further, the Act explicitly makes it a crime for any per
son to conspire to violate any of the above prohibitions.

Congress stated that the purpose of the Act was to seek eradica
tion of organized crime by strengthening the legal tools in the evi
dence gathering process, establishing new penalties and providing 
new remedies. The statement of purpose listed Congressional find
ings as to the danger and impact of organized crime, concluding 
that the major portion of organized crime’s power comes from 
money obtained through illegal activities, and concluding further 
that organized crime continues to flourish due to the lack of speci
fied prohibitions, sanctions and remedies to curb such crime.

RICO provides for both criminal penalties and civil remedies. 
Successful criminal prosecution can result in the imposition of a 
maximum fine of $25,000 and up to 20 years imprisonment plus 
forfeiture of any interest acquired or maintained in violation of 
RICO. The statute authorizes the U.S. Attorney General to seize 
any property that the court declares forfeited.

The statute further permits a private individual to bring an 
action in federal court for RICO violations. Any person who is 
injured in his business or property may institute an action and recover 
treble damages plus court costs and attorney’s fees.

The statute authorizes the court to invoke many appropriate 
remedial orders including divesture of interests in an enterprise, 
restrictions on future activities and investments such as engaging in 
the same type of endeavor, or dissolution or reorganization of the 
enterprise.

The relevance of the RICO law to a study of the grand jury sys
tem is the provision found in the statute for “civil investigative 
demands” as an alternative to a grand jury subpoena. Found also 
in the investigative power under antitrust law, RICO gives the 
U.S. Attorney General the authority to order production of 
materials prior to the institution of any civil or criminal
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proceedings if he reasonably believes that any person or enterprise 
may be in possession or control of documentary evidence relevant 
to a racketeering investigation. The statute delineates the scope of 
the demand and the requirements for notification. The statute 
further requires that the demand state the conduct which 
constitutes the alleged racketeering violation and the material 
which is desired. The demand must give the recipient a reasonable 
period of time to assemble the material and make it available. The 
same criteria of reasonableness as applied to a grand jury duces 
tecum is applied to civil investigative demands and thus is a 
prohibition against the requiring of disclosure of privileged 
information or material.

CHAPTER V. REFORM EFFORTS.

American Bar Association Grand Jury Principles

The use of the investigative grand jury particularly on the fed
eral level has increased. The issue of fairness is of broad interest to 
the public in general and in particular to members of the legal pro
fession. One result was an extensive effort published after seven 
years of work by the American Bar Association and most recently 
updated in 1983. This document adopted thirty principles for the 
reform of both the investigating and indicting grand jury proce
dures. (These principles are included as Appendix B.) The princi
pal elements in the proposals were: the right to counsel in the 
grand jury room, the requirement of a formal record of the grand 
jury’s proceedings, and the applicability of the rules of evidence 
used in the trial court. Massachusetts now incorporates in its law 
both the right to counsel and the recordation of proceedings. The 
applicability of rules of evidence is a controversial proposal and 
not likely to be seriously considered by the Commonwealth at this 
time.

The American Bar Association (ABA) Grand Jury Principles, 
emanating as they do from an organization composed in great part 
by lawyers in private practice representing generally defendants in 
criminal proceedings, could be viewed as being over-protective of 
defendants’ rights and operate so as to hamstring the grand jury as
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a prosecutorial tool. Some of the principles enunciated are in fact 
the law in many jurisdictions, many are not. They include as pro
tection for the witness or accused both major and minor 
provisions including the following:

•  witness should be advised of his privileges against self
incrimination

•  prosecutor should be required to tell grand jury of exculpatory 
evidence

•  prosecutor should recommend jury not indict if appropriate
•  target of investigation should have the right to testify
•  prosecutor should not introduce evidence inadmissible at trial
•  naming of unindicted co-conspirators should not be permitted
•  grand jury should not issue a report impugning motives of 

persons
•  grand jury should not be used to gather evidence against person 

already indicted
•  witness should not be subject to unreasonable delay
•  subpoenas should state nature or subject matter of concern of 

grand jury
•  immunity should be used sparingly
•  identity of witnesses should be kept confidential
•  court should explain duties to grand jurors
•  press freedom should be accommodated whenever possible
•  confinement for contempt should not exceed one year

It is interesting to note that the American Bar Association is 
concerned that the issuance of perjurative reports by a grand jury 
is a danger to the political process. In the commentary of the Prin
ciples it is suggested that the issuance and publication of grand 
jury reports which single out persons for scorn or criticism, 
impugn their motives, or denigrate their moral fitness to hold 
office have the effect of charging such persons with misconduct or 
unfitness without affording them any form in which to refute the 
charges or to seek vindication. The commentary further states that
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the proper purpose of grand jury reports is to inform the public of 
situations requiring administrative, judicial or legislative corrective 
action not the castigation of individuals. Spurious attacks on indi
viduals in public life where there is no forum in which to respond 
does in fact interfere with the democratic system, the ABA asserts.

The ABA also deplores the use of the grand jury investigative 
power by governmental agencies in pursuit of investigations which 
are solely their own rather than the grand jury’s, e.g., the determi
nation of a civil tax liability by evidence developed through the 
grand jury.

The commentary urges the judicious use of the granting of 
immunity making certain it is in the public interest. The ABA suports 
the use of “transactional” immunity rather than “use” immunity. 
Under transactional immunity, a witness may be compelled to give 
testimony which might otherwise violate the privilege against self
incrimination, provided the witness is given immunity from 
prosecution for any crime referred to in the testimony. Use immunity 
merely prevents the prosecution from using the actual testimony or 
leads derived therefrom in any subsequent criminal proceeding.

The ABA recognizes the potential abuse of newspersons who are 
called as witnesses before the grand jury and then claim a First 
Amendment privilege not to testify. The Supreme Court has com
mented on this situation as follows: “Official harassment of the 
press undertaken not for the purpose of law enforcement but to 
disrupt a reporter’s relationship with his news sources would have 
no justification . . . We do not expect courts will forget that grand 
juries must operate within the limits of the First Amendment as 
well as the Fifth.” (Brunzburg v. Hayes, 408 U.S. 665, at 707-708 
[1972]).

The ABA urges the prohibition of the calling of lawyers before 
the grand jury to be questioned on matters learned during the leg
itimate investigation and preparation of a case, or being sub
poenaed to procure work product material concerning the client’s 
case. Abuse of grand jury subpoenas used against persons having 
recognized confidential relationships is observed to be increasing 
and seems to drive a wedge of distrust between defense attorney 
and client. The U.S. Supreme Court has found that the “work
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product” of an attorney is protected from discovery; that is memo
randa, briefs, writings prepared by counsel for himself reflecting 
mental impressions or opinions, and the like, are confidential in 
both civil and criminal cases (U.S. v. Nobles, 422 U.S. 225 [1975]). 
Some lower courts have held that this confidentiality applies to 
grand jury proceedings but the Supreme Court has not specifically 
extended this doctrine that far.

Grand Jury Procedures Act
In addition to developing grand jury principles, the American 

Bar Association’s Section on Criminal Justice has drafted legisla
tion the title of which is the Grand Jury Procedures Act. Aimed at 
reforming state grand jury procedures, it incorporates in one form 
or another the provisions enumerated in the Grand Jury Principles 
which require legislation. A good portion of the substantive provi
sions of the Act is incorporated into Massachusetts procedure 
either by statute, court rules or custom. The Act provides for some 
procedures which are in effect in Massachusetts, for example, pro
visions that counsel be permitted inside the grand jury room and 
the requirement that all proceedings be recorded and defendant be 
allowed to see the transcripts. As in most suggested legislation, the 
sponsor in a particular state is free to cull out sections which 
would not be appropriate ideologically or which would not fold 
efficiently into the present system. Most of the individual sections 
represent independent reform which can stand by themselves without 
reliance on other provisions of the Act. There is a provision for a 
severability clause in the legislation to take care of any possible 
state constitutional conflicts. If the Act were to be enacted in the 
Commonwealth, it would duplicate in part some of the existing 
provisions of the law and change or eliminate others but this 
would be only a matter of legislative draftmanship. The Act is 
reproduced in full as Appendix A of this study.

Reluctant Witness and Immunity
Notwithstanding the broad subpoena powers of a grand jury, 

the grant of immunity is that which assures that testimony of
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a witness will be forthcoming. When the witness for whatever rea
son has not successfully invoked his rights under the Fifth Amend
ment, he may be held in contempt. The contempt power of the 
court is ancient in origin and remains indisputable. There is no 
question that compliance with lawful orders of the court may be 
enforced. When subpoenaed before a grand jury the witness must 
appear. The witness may be held in contempt if he refuses to 
answer without just cause. To constitute contempt the witness 
must refuse to answer specific questions after being ordered to do 
so by the court. Two courses are open when the witness refuses to 
testify after being ordered to do so by the court: civil or criminal 
contempt.

Under civil contempt, the refusal is brought to the attention of 
the court, and the witness may be incarcerated until he testifies. 
Usually no bail is allowed even when an appeal is taken. The con
finement cannot extend beyond the life of the grand jury, although 
the sentence may be continued or reimposed if the witness con
tinues his refusal to testify before the successor grand jury.

Under criminal contempt, the witness may be imprisoned after a 
hearing, not to compel compliance with the order to testify, but to 
vindicate the court’s order. Federal law requires a jury trial if the 
sentence to be imposed is longer than six months, otherwise no 
limit is set. Such seemingly draconian penalties are justified in the 
words of the Supreme Court “the public has a right to every man’s 
evidence” (Piemonte v. United States, 367 US 556, 559 [1961]). 
The grand jury’s right through the court to take appropriate and 
meaningful action against the reluctant witness is thought by many 
to be the cornerstone of the power of an investigative grand jury. 
The contempt power can be seen as vital in organized crime 
corners where frequently the investigation is confronted by wit
nesses who are either sworn to silence or have been intimidated by 
the targets of the investigation.

The Federal Fugitive Felony Act (Title 18, USC, section 1073) 
incorporates a means by which federal law assists both federal and 
state grand juries to control potential witnesses who flee a state to 
avoid grand jury or court testimony. The relevant section reads as 
follows:
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Whoever moves or travels in interstate or foreign commerce 
with intent either . . .  .to avoid contempt proceedings for 
alleged disobedience of any lawful process requiring attend
ance and the giving of testimony or the production of docu
mentary evidence before an agency of a State empowered by 
the law of such state to conduct investigation of alleged 
criminal activities shall be fined not more than $5,000 or 
imprisoned not more than five years or both.

The practical effect of this provision allows the Federal Bureau of 
Investigation to pick up a witness for unlawful flight thus avoiding 
the time-consuming process of state extradition.

Civil libertarians suggest that because of the increasing length of 
special grand jury sessions, this fact and the fact that confinement 
can extend in certain instances beyond the grand jury’s investiga
tion in question, the penalties no longer are coercive of the testi
mony but become punitive.

Potential fo r Abuse and the Investigative Grand Jury
Calls for the reform of the grand jury system are directed mainly 

at the federal level. Increase in the use of the federal grand jury is 
seen in the complex investigation of white collar crime, organized 
crime and corruption of and by public officials. Charges are being 
made that the system is being abused, that the grand jury is no 
longer serving as a shield for the innocent as well as a sword of 
the government. Observers have been complaining that its main 
function is as a prosecutorial tool. The potential in the system for 
abuse is great particularly on the federal level but on the state level 
as well given its secrecy, its general lack of court supervision, vir
tually unlimited subpoena power, that it may question a witness 
without the witness’s attorney being present, hear evidence in 
investigation or exculpation and that the grand jury may incarcer
ate witnesses whom they deem uncooperative.

The central elements of most proposals for reform including the 
principles for reform adopted by the American Bar Association 
are: the right of a witness to have counsel in the grand jury room, 
the applicability of the rules of evidence generally used in the trial 
court and a formal recordation of the grand jury’s proceedings.
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In the federal grand jury system, any person testifying before a 
grand jury must leave the grand jury room in order to consult with 
his attorney. Not only is there a possible psychological effect in the 
members of the grand jury noticing the witness intermittently find
ing it necessary to consult with counsel, it requires the witness to 
remember in precise detail the question and convey this informa
tion to the attorney who must advise the witness who then must 
re-enter the grand jury room carrying this advice in his head. This 
procedure is made even more cumbersome by the practice of some 
interrogators to repeat what is essentially the same question with 
an additional nuance or perspective.

Some of those in favor of allowing counsel to appear with a 
witness in a grand jury room qualify their recommendation by 
suggesting that only a witness who is a target of the investigation 
truly needs this protection. However, all seem to agree that it 
would be ill-advised to allow counsel to elicit testimony or to 
address the grand jurors and turn the attorney’s appearance into 
the nature of an adversary proceeding.

Generally, but by no means always, the subject of an investiga
tion is not heard before an indictment is issued. It is felt that in 
certain cases, if the grand jury were allowed to hear exculpatory 
evidence from the target, no indictment would issue, saving both 
the government and the witness the ordeal of an unnecessary trial.

There is theoretically no limit to the time a person may be con
fined for civil contempt of court. Until the witness obeys the order 
of the court, for example, to testify or produce records, he is vir
tually without remedy.

There seems to be universal agreement that the real insurance of 
constitutional due process within the grand jury room is the 
requirement for a formal recordation of its proceedings. Such a 
transcript not only would record any impermissible coercive con
duct on the part of the prosecutor, it would serve as an essential 
foundation of information by which the defendant would prepare 
his case.

Regardless of the form grand jury procedures take, it is undeni
able that the investigative grand jury is here to stay, certainly on 
the federal level and most probably on the state level. The indict
ing or regular grand jury’s prospects are mixed. Some states seem
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to be lessening its role in the criminal process. Other states are 
eliminating it completely in favor of a kind of judicial probable 
cause hearing. Critics of the system see an erosion in individual 
liberties in the promotion of law enforcement. Reforms regarding 
the protection of the civil and constitutional rights of witnesses 
and targets are designed to stem this perceived erosion.

The traditional secrecy of the grand jury is under attack as well 
as the broad definition of evidence that may be permissible to 
present before a grand jury. However, a major problem that does 
not seem to be addressed specifically is the almost total discretion
ary powers of the prosecutor to subpoena witnesses and docu
ments. There is little that can be considered confidential or pro
prietary information before a grand jury and a prosecutor seems to 
be entirely within his authority to call witnesses with only the 
remotest and peripheral connection with an investigation. There is 
no requirement that an investigation must proceed only after there 
has been a specific determination that a crime has been committed. 
Instead it appears to many that the primary function of an inves
tigative grand jury is to try to authenticate a hypothesis that 
wrongdoing has occurred. As a result, if the hypothesis proves 
wrong, that no probable wrongdoing has occurred, a number of 
legally innocent witnesses and targets have been unnecessarily 
discommoded. And even in this case, a special grand jury may 
issue a report which justifies its own activity by releasing for 
public consumption its original unproven hypothesis as its opinion 
or recommendation.

Current Development
It appears that most prosecutors in Massachusetts are comfort

able with the present grand jury system. In fact, the built-in option 
in cases where there has not been an arrest, of proceeding either 
by probable cause hearing or by indictment gives a tactical 
advantage to the prosecution. If, for example, the indictment can 
be obtained by testimony of police, and the accused is not seen as 
an individual who might abscond, the district attorney’s office 
would likely go directly to the grand jury. The indictment would 
be able to be obtained without a disclosure to the accused at that 
time of the government’s case.
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The probable cause hearing to grand jury indictment to trial 
route would be taken by necessity if the accused were arrested dur
ing the commission of a crime or otherwise taken into custody. 
However, under other certain circumstances, the district attorney’s 
office might seek to proceed by probable cause hearing. Most not
able is the situation where it is important to preserve the testimony 
of a witness who may for certain reasons be unavailable at the 
subsequent trial. Under prescribed circumstances this witness’s 
testimony taken at the probable cause hearing may be introduced 
at trial. The tactical disadvantage from the prosecutor’s point of 
view of the probable cause hearing is that it discloses at an early 
stage the prosecution’s case and subjects the witnesses to cross- 
examination.

The success rate before the grand jury, that is, the ratio of 
indictments to presentations is high, about ninety per cent or 
perhaps higher, according to the estimate of prosecutors. A 
curious observation made in the district attorney’s office was the 
relative lack of the exercise of the right of witnesses to have 
counsel present with them in the grand jury room, considering the 
importance placed on this right and the efforts of reform groups to 
implement this right on the ground that once in place it would be 
exercised more frequently.

However, the general trend in current judicial reform appears to 
be away from the grand jury system in its traditional form. In the 
seventies, several states including Hawaii, Illinois, Maryland and 
Pennsylvania eliminated the requirement of indictment by grand 
jury. Some states have adopted statutory and procedural reforms 
which further protect the rights of targets and witnesses which 
some see as a diminution of the power of the grand jury. Other 
reforms adopted by states are provisions; that the witness be 
advised of his rights before testifying or advised of the subject 
matter of the investigation, that a target of a grand jury 
investigation be permitted to present evidence in his own behalf, 
and to limit the number of times a prosecutor may seek the same 
indictment against an individual. The most wide-spread reform is 
the provision allowing counsel to accompany the witness before 
the grand jury. About one-third of the states, including 
Massachusetts, have adopted this reform.
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One disabling characteristic of the grand jury system in Massa
chusetts and in most other states which weakens the grand jury as 
an investigative body is the fact that the jurisdiction of a particular 
grand jury extends only to the boundaries of its judicial district 
which in Massachusetts is the county line. Since organized or 
endemic crime is not limited to such a small geographic area, given 
this limitation, it would be difficult if not impossible to conduct a 
comprehensive investigation. At least seven states, Arizona, Col
orado, Florida, New Jersey, North Dakota, Rhode Island and 
Wyoming have enacted legislation authorizing statewide grand jur
ies which have jurisdiction, subpoena and other investigatory 
power, and the authority to indict throughout the state. Massachu
setts has not adopted such a practice but has enacted legislation 
calling for special commissions, notably the Massachusetts Crime 
Commission and the Ward Commission, which in many of its 
powers and duties is the functional equivalent of a statewide inves
tigative grand jury.

A change in the Federal Rules of Criminal Procedure is consid
ered by some a reform and by others a burdensome requirement 
which does nothing but encourage unnecessary appellate review. 
Since 1979 all federal grand jury proceedings except deliberation 
and voting must be recorded. As in Massachusetts, the existence of 
a transcript in federal grand jury action serves as a foundation for 
challenging the legal propriety of the proceedings. Observers feel 
that the federal courts are leading the way in looking more 
seriously at challenges to the grand jury proceedings. Also, the 
courts are becoming less reluctant to look at the selection process 
of the grand juror to see if any discrimination was involved which 
might operate to deprive an indicted person of his constitutional 
protections. A challenge to the “array” from which grand jury 
members are selected is allowed by statute in Massachusetts but 
historically such an appeal must establish a very high criteria of 
evidence to be successful.

Commentators see a continuing of the implementation of the 
special grand jury on the federal level. Prior to the enactment of 
the Travel Act of 1961 (18 USC sect. 1952) which authorized 
prosecution for interstate travel in connection with gambling, nar
cotics, prostitution and bribery, and the Racketeer Influenced and
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Corrupt Organization Act (18 USC sections 1961-1968) grand jury 
investigations were generally restricted to anti-trust activity. How
ever, with the enactment of these statutory crime-fighting tools and 
the authorization of special grand juries to serve for extended 
terms, federal prosecutors have been emphasizing the investigation 
of racketeering, white collar crime and political corruption and 
rely heavily on the grand jury investigative powers. Indeed it is not 
uncommon in many federal districts and some state jurisdictions 
for an indicting grand jury which handles the day-to-day hearing 
of evidence and an investigative grand jury to be sitting simultane
ously and performing their different functions largely independent 
of each other. Whether the shift in emphasis on the federal level 
from consideration of evidence already assembled and presented to 
it, to assertive investigation will extend to the state level is an open 
question.

Finally, the American jury system might have been best 
described by a foreigner many years ago looking at it from the 
point of view of an outsider. Alexis de Tocqueville portrays a jury 
in its most basic sense as a “certain number of citizens selected by 
chance and temporarily invested with the right to judge.”1 He 
seems to approve of the system and his comments remain as true 
today as they were in our country’s period of growth and 
experimentation.

The jury may be an aristocratic or a democratic institution, 
according to the class from which the jurors are selected; but 
there is always a republican character in it, inasmuch as it puts 
the real control of affairs into the hands of the ruled, or some 
of them, rather than into those of the rulers.2

'“Democracy in America, A New Translation by George Lawrence,” A 
Doubleday Anchor Book, 1969, p. 272.

2lbid, page 272.
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APPENDIX A

GRAND JURY PROCEDURES ACT

Source: Suggested State Legislation, Vol. 45, 1986, 
Council of State Governments, Lexington, KY, 

(pp. 137 through 142)

(Title, enacting clause, etc.)

1 Section 1. [Short Title.] This act may be cited as the Grand
2 Jury Procedures Act.

1 Section 2. [Rules o f Evidence.]
2 (a) The prosecutor should not present to the grand jury evi-
3 dence against a target which he knows was obtained in viola-
4 tion of that target’s constitutional rights.
5 (b) If the prosecutor is aware of exculpatory evidence, that
6 is, evidence which, if believed, tends to negate one of the
7 material elements of the crime, he must disclose and if feasible
8 present such evidence to the grand jury.
9 (c) If the prosecutor is aware of exculpatory evidence which 

10 bears upon a possible affirmative defense that, if believed,
1 1 raises a reasonable doubt about the defendant’s guilt, he
12 should alert the grand jury to its existence and inform them of
13 their right to call for such evidence.
14 (d) After arraignment upon an indictment, the court, upon
15 motion of the defendant made within [thirty] days after the
16 entry of a not guilty plea, may dismiss any indictment where
17 the prosecutor knowingly failed to disclose exculpatory evi-
18 dence of the type defined in subsection (b). The court should
19 not dismiss an indictment because of the prosecutor’s failure to
20 disclose exculpatory evidence of the type defined in subsection
21 (c) unless the court determines that such omitted exculpatory
22 evidence was so compelling that indictment by the grand jury
23 was not justified upon the evidence presented.
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1 Section 3. [Rights o f Target o f Investigation.]
2 (a) Except as hereinafter provided, the prosecutor shall
3 advise a target of the grand jury either personally, through
4 counsel, or at his last known address that:
5 (1) He is a target of the grand jury investigation;
6 (2) He shall be afforded a reasonable opportunity to tes-
7 tify before the grand jury, provided he signs a waiver of
8 immunity; and
9 (3) He has the right to present the prosecutor with

10 exculpatory evidence; including the names and addresses of
11 witnesses who possess exculpatory information.
12 (b) Such notice need not be given if the prosecutor is unable
13 with reasonable diligence to notify said person, or if the pro-
14 secutor demonstrates to the court in camera that there are
15 reasonable grounds to believe that giving such notice would
16 create an undue risk of danger to other persons, flight of the
17 target, or other obstruction of justice. Absent these circum-
18 stances justifying a failure to give notice, an indictment that
19 issues without the notice required by this provision shall be
20 dismissed.

1 Section 4. [Recording Grand Jury Proceedings.]
2 Everything which transpires before a grand jury, except for a
3 grand jury’s secret deliberations and voting and consultations
4 between witnesses and their counsel, shall be on the record and
5 shall be recorded electronically or reported stenographically.

1 Section 5. [Grand Jury Subpoenas.]
2 (a) Except where the court finds special need upon a show-
3 ing by the prosecutor, no subpoena may require any witnesses
4 to testify or produce other information at a grand jury pro-
5 ceeding at any time before the expiration of a [seventy-two]
6 hour period following service of the subpoena, unless the wit-
7 ness consents to a shorter notice period.
8 (b) Subpoenas requiring any witness to testify or produce
9 other information at any proceeding before a grand jury shall

10 notify the witness of:
11 (1) The general subject matter of the grand jury
12 investigation.
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13 (2) The substantive criminal statute or statutes, violation
14 of which is under consideration by the grand jury, if these are
15 known at the time of issuance of the subpoena.
16 (3) The fact that anything the witness says or any evi-
17 dence given by him to the grand jury may be used against him
18 in a court of law.
19 (4) The witness’ privilege against self-incrimination.
20 (5) The witness’ right to the advice of an attorney who
21 may be present with him as provided in Section 6(a) while tes-
22 timony or other information is being elicited by the grand jury.
23 (c) It shall not be necessary for the prosecutor to obtain
24 grand jury approval for a grand jury subpoena.
25 (d) A subpoena shall be returnable only when the grand jury
26 is sitting.
27 (e) A motion to quash shall be treated as follows:
28 (1) The court which issued a subpoena may take appro-
29 priate action with respect to any motion relating to, including
30 any motion to quash, such subpoena made by a grand jury
31 witness.
32 (2) A motion relating to a subpoena may be made at
33 any time prior to, during, or when appropriate subsequent to,
34 the appearance of any witness before a grand jury.
35 (3) If a motion is made under this section at least [two]
36 days before the day on which the person subpoenaed has been
37 ordered to appear or books, records, or documents have been
38 ordered to be produced, the appearance of such person or the
39 production of such documents, shall, upon appropriate appli-
40 cation, be stayed until the court has ruled on such motion.
41 (4) Upon motion, the court may quash a subpoena when
42 it finds that:
43 (i) A primary purpose or effect of requiring such
44 person to so testify or to produce such objects to the grand
45 jury is or will be to secure trial testimony or to secure other
46 information in preparation for trial, regarding the activities of
47 any person who is already under indictment by the United
48 States, a state, or any subdivision thereof for such activities; or
49 of any person who is under formal accusation for such activi-
50 ties by any state or any subdivision thereof, where the accusation
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5 1 is by some form other than indictment, provided that the
52 grand jury shall not be restricted in investigating other poten-
53 tial offenses of the same or other defendants.
54 (ii) A primary purpose of requiring such person to
55 so testify or to produce such objects to the grand jury is or will
56 be to secure information for purposes other than investigation
57 of criminal activity.
58 (iii) The witness has not been advised of his rights,
59 as specified in subsection (b).
60 (iv) The evidence sought is not relevant to the grand
61 jury investigation properly conducted within the grand jury’s
62 jurisdiction.
63 (v) Compliance with the subpoena would be unrea-
64 sonable or oppressive.
65 (vi) A primary purpose of the issuance of the sub-
66 poena is to harass the witness.
67 (vii) The witness has given written notice that he
68 intends to exercise his privilege against self-incrimination,
69 unless a grant of immunity has been or is to be obtained or the
70 court determines that the witness is not entitled to assert the 
7 I privilege.
72 (viii) The grand jury is inquiring into the same
73 events that were under consideration by a grand jury which
74 affirmatively refused to return an indictment based on such
75 events unless there is additional, newly discovered evidence
76 relevant to such inquiry or the court determines that it is in the
77 interests of justice to permit reconsideration of the case.

1 Section 6. {Rights o f  Grand Jury Witnesses.]
2 (a) A witness before the grand jury shall have the right to be
3 accompanied by counsel in his or her appearance before the
4 grand jury. Such counsel shall not be permitted to address the
5 grand jurors, raise objections, make arguments, or otherwise
6 disrupt proceedings before the grand jury. Such counsel is
7 authorized to disclose matters which occur before the grand
8 jury to the same extent as is permitted to the client.
9 (b) If the court determines that counsel for a grand jury 

10 witness has violated subsection (a), then the court may take
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11 such measures as are necessary to ensure compliance with this
12 rule including exclusion of the offending counsel from the
13 grand jury room.
14 (c) Prior to being called into the grand jury room, all wit-
15 nesses shall be informed of their rights as set forth in the
16 notice provisions of Section 5(b), and in addition whether their
17 own conduct is under investigation, including notice of
18 whether they are a target of the investigation.
19 (d) Any witness who has previously testified before a grand
20 jury, shall, upon request, and under such conditions as the
21 court deems reasonable, be entitled to examine and copy a
22 transcript or electronic recording of the witness’ prior testi-
23 mony before said witness is required to testify again before the
24 same or another grand jury considering matters relating to the
25 witness’ previous testimony. If such a witness is proceeding in
26 forma pauperis, he shall be furnished, upon request, a copy of
27 such transcript. Such transcript shall be made available for
28 inspection and copying not later than [forty-eight] hours before
29 the witness is required to testify, unless, for cause shown, more
30 time is required to prepare such a transcript. The disclosure
31 requirement above shall not apply to the continuation of testi-
32 mony interrupted by a routine recess of the grand jury.
33 (e) Upon a showing of good cause, the court may, at any
34 time, order that the disclosure of the recorded proceedings of a
35 grand jury be denied, restricted or deferred, or make such other
36 order as is appropriate. Upon motion by the prosecution, the
37 court shall permit the prosecution to make such showing, in
38 whole or in part, in the form of a written statement to be
39 inspected by the judge alone. If the court enters an order grant-
40 ing relief following such a showing, the entire text of the party’s
41 statement shall be sealed and preserved in the records of the
42 court to be made available to the appellate court in the event of
43 an appeal.
44 (f) Unless a grant of immunity has been or is going to be
45 obtained, no prosecutor shall call before the grand jury any
46 witness who has notified the prosecutor personally or through
47 his attorney, within [forty-eight] hours prior to the scheduled
48 time for his appearance, that he intends to invoke his privilege
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49 against self-incrimination. In the absence of such notification,
50 the witness shall appear before the grand jury at the time and
51 place specified in the subpoena.
52 (g) If the prosecutor contests the availability of the privilege
53 under the circumstances, he shall file under a seal a motion to
54 compel the witness to testify or give evidence. In such event,
55 the court shall hold an in camera hearing, unless the witness
56 requests a public hearing, to determine whether the witness
57 must appear before the grand jury and assert his privilege 
5K against self-incrimination to specific questions asked by the 
59 grand jury.

1 Section 7. [Scope o f Witness Immunity.]
2 A witness giving evidence pursuant to an immunity order
3 shall not be prosecuted, or subject to any penalty or forfeiture
4 for or on account of any transaction, matter, or thing concern-
5 ing which he is compelled under the order to give evidence,
6 except that he shall not be exempt from prosecution for per-
7 jury committed in so testifying, for giving a false statement, or
8 for otherwise failing to comply with the order. If immunity is
9 granted, a witness may not refuse to testify or give evidence on 

10 the basis of his privilege against self-incrimination.

1 Section 8. [Recalcitrant Witnesses.]
2 (a) Whenever a witness in any proceeding before or ancillary
3 to any grand jury appearance refuses without just cause shown
4 to comply with an order of the court to testify to provide other
5 information, including any book, paper, document, record,
6 recording, or other material, the prosecutor may apply to the
7 court for an order directing the witness to show cause why the
8 witness should not be held in contempt.
9 (1) After submission of such application, and a hearing, 

10 at which the witness is entitled to be represented by counsel, 
1 I the court may, upon a finding that such refusal was without
12 just cause, hold the witness in contempt and order the witness
13 to be confined.
14 (2) No hearing under this subsection shall be held unless
15 [seventy-two] hours’ notice is given to the witness who has
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16 refused to comply with the court order, except that a witness
17 may be given a shorter notice if the court, upon a showing of
18 special need, so orders.
19 (b) Any confinement for refusal to comply with an order to
20 testify or produce other information shall continue until such
21 time as the witness is willing to give such testimony or pro-
22 vide such information. No period of such confinement shall
23 exceed the term of the grand jury, including extensions, before
24 which such refusal to comply with the court order occurred,
25 and in no event shall such confinement exceed [one] year. This
26 subsection shall not prohibit confinement for longer than a
27 year for criminal contempt for such refusal.
28 (1) No person confined under this section for refusal to
29 testify or provide other information concerning any transac-
30 tion, set of transactions, event, or events, may be again con-
31 fined under this section, or for criminal contempt, for a subse-
32 quent refusal to testify or provide other information
33 concerning the same transaction, set of transactions, event, or
34 events.
35 (c) Any person confined according to this section may be
36 admitted to bail or released in accordance with local proce-
37 dures pending the determination of an appeal taken by him
38 from the order of his confinement unless it affirmatively
39 appears that the appeal is frivolous or taken for delay. Any
40 appeal from an order of confinement under this section shall
41 be disposed of as soon as practicable, through to an expedited
42 schedule, and in no event more than [thirty] days from the fil-
43 ing of such an appeal.

1 Section 9. [Rights and Duties o f Grand Jury and Govern-
2 ment Attorney.]
3 (a) Upon impanelment of each grand jury, the court shall
4 properly instruct or charge the grand jury, and shall inform the
5 grand jury inter alia of the following:
6 (1) Its duty to inquire into offenses against the criminal
7 laws alleged to have been committed within the jurisdiction.
8 (2) Its independent right to call and interrogate
9 witnesses.
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10 (3) Its right to request the production of documents or
I I other evidence, including exculpatory evidence.
12 (4) The necessity of finding credible evidence of each
13 material element of the crime or crimes charged before return-
14 ing a true bill.
15 (5) Its right to have the prosecutor present it with draft
16 indictments for less serious charges than those originally
17 requested by the prosecutor.
18 (6) The obligation of secrecy.
19 (7) Such other duties and rights as the court deems
20 advisable.
21 (b) Any person, including a witness who has previously
22 testified or produced books, records, or documents, may
23 present the prosecutor with exculpatory evidence and request
24 that it be disclosed to the grand jury, or request to appear
25 personally before the grand jury to testify or present evidence
26 to that body. The prosecutor shall promptly forward any
27 request under this subsection to the grand jury and may make
28 a recommendation as to such request.
29 (1) The prosecutor shall keep a confidential record of all
30 such requests and the action taken on each such request.
31 (2) The grand jury shall not be required to hear any
32 witness, or consider any book, record, or document, but shall
33 consider all requests forwarded to it by the prosecutor. The
34 grand jury may, upon an affirmative vote of a majority of its
35 members, hear the testimony or consider the documents
36 offered by a person, under this subsection. If the grand jury
37 decides not to hear the testimony or consider the documents
38 offered, the prosecutor shall notify the person making such
39 request, in writing, of the refusal.
40 (c) The prosecutor shall not bring before the grand jury any
41 witness who has given notice in compliance with Section 6(f)
42 that such witness intends to exercise his privilege against self-
43 incrimination, unless such witness has been given, or the pros-
44 ecutor intends to seek, a grant of immunity or a court has
45 determined that the witness must invoke the privilege in
46 response to specific questions.
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47 (d) The prosecutor shall not initiate, and a grand jury shall
48 not conduct, an inquiry into a transaction or transactions,
49 event or events, if another grand jury has refused to return an
50 indictment based on the same transaction or transactions,
51 event or events, unless the court finds, upon a proper showing,
52 that additional evidence relevant to such inquiry has been dis-
53 covered or that the interests of justice demand reconsideration.
54 (e) The prosecutor shall not make statements or arguments
55 in an effort to influence grand jury action in a manner which
56 would be impermissible at trial before a petit jury.

1 Section 10. [ Unindicted Co-Conspirators.\
2 The grand jury shall not name a person in an indictment as
3 an unindicted co-conspirator to a criminal conspiracy. Nothing
4 herein shall prevent supplying such names in a bill of
5 particulars.

1 Section 11. [Grand Jury Reports.']
2 A grand jury should not issue any report which singles out
3 persons to impugn their motives, hold them up to scorn or
4 criticism, or speaks of their qualifications or moral fitness to
5 hold an office or position. No grand jury report shall be
6 accepted for filing and publication until the presiding judge
7 submits in camera a copy thereof to all persons named or
8 identifiable and such persons are given the opportunity to
9 move to expunge any objectionable portion of said report and

10 have a final judicial determination prior to the report’s being 
I 1 published or made public. Such motion to expunge shall be
12 made within [ten] days of receipt of notice of such report.
13 Hearings on such motions shall be held in camera.

1 Section 12. [Severability.] [Insert severability clause.]

1 Section 13. [Repealer.] [Insert repealer clause.]

1 Section 14. [Effective Date.] [Insert effective date.]
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APPENDIX B

ABA GRAND JURY PRINCIPLES

Developed by the American Bar Association 
Section of Criminal Justice

The American Bar Association supports grand jury reform legis
lation which adheres to the following principles:

1. Expanding on the already-established ABA policy, a wit
ness before the grand jury shall have the right to be accompanied 
by counsel in his or her appearance before the grand jury. Such 
counsel shall be allowed to be present in the grand jury room only 
during the questioning of the witness and shall be allowed to 
advise the witness. Such counsel shall not be permitted to address 
the grand jurors or otherwise take part in the proceedings before 
the grand jury. The court shall have the power to remove such 
counsel from the grand jury room for conduct inconsistent with 
this principle.

2. Every witness before a grand jury shall be informed of his 
privilege against self-incrimination and right to counsel and shall 
be advised that false answers may result in his being charged with 
perjury. Target witnesses shall be told they are possible indictees.

3. No prosecutor shall knowingly fail to disclose to the grand 
jury evidence which will tend substantially to negate guilt.

4. A prosecutor should recommend that the grand jury not 
indict if he or she believes the evidence presented does not warrant 
an indictment under governing law.

5. A target of a grand jury investigation shall be given the right 
to testify before the grand jury, provided he/she signs a waiver of 
immunity. Prosecutors shall notify such targets of their opportun
ity to testify unless notification may result in flight or endanger 
other persons or obstruct justice; or the prosecutor is unable with 
reasonable diligence to notify said persons.

6. The prosecutor shall not present to the grand jury evidence 
which he or she knows to be constitutionally inadmissible at trial.

7. The grand jury shall not name a person in an indictment as 
an unindicted co-conspirator to a criminal conspiracy. Nothing 
herein shall prevent supplying such names in a bill of particulars.
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8. A grand jury should not issue any report which singles out 
persons to impugn their motives, hold them up to scorn or criti
cism or speaks of their qualifications or moral fitness to hold 
office or position. No grand jury report shall be accepted for filing 
and publication until the presiding judge submits in camera a copy 
thereof to all persons named or identifiable and such persons are 
given the opportunity to move to expunge any objectionable por
tion of said report and have a final judicial determination prior to 
the report’s being published or made public. Such motion to 
expunge shall be made within ten days of receipt of notice of such 
report. Hearings on such motions shall be held in camera.

9. The grand jury should not be used by the prosecutor in order 
to obtain tangible, documentary or testimonial evidence to assist 
the prosecutor in preparation for trial of a defendant who has 
already been charged by indictment or information. However, the 
grand jury should not be restricted in investigating other potential 
offenses of the same or other defendants.

10. The grand jury should not be used by the prosecutor for the 
purpose of aiding or assisting in any administrative inquiry.

11. Witnesses who have been summoned to appear before a 
grand jury to testify or to produce tangible or documentary evi
dence should not be subjected to unreasonable delay before 
appearing or unnecessarily repeated appearances or harassment.

12. It shall not be necessary for the prosecutor to obtain 
approval of the grand jury for a grand jury subpoena.

13. A grand jury subpoena should indicate the statute or general 
subject area that is the concern of the grand jury inquiry. The 
return of an indictment in a subject area not disclosed by the 
grand jury subpoena shall not be basis for dismissal.

14. A subpoena should be returnable only when the grand jury 
is sitting.

15. All matters before a grand jury, including the charge by the 
impaneling judge, if any; any comments or charges by any jurist to 
the grand jury at any time; any and all comments to the grand 
jury by the prosecutor; and the questioning of and testimony by 
any witness, shall be recorded either stenographically or 
electronically. However, the deliberations of the grand jury shall 
not be recorded.

16. The prosecutor should not make statements or arguments in
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an effort to influence grand jury action in a manner which would 
be impermissible at trial before a petit jury.

17. Expanding on the already-established ABA position favoring 
transactional immunity, immunity should be granted only when 
the testimony sought is in the public interest; there is no other 
reasonable way to elicit such testimony; and the witness has 
refused to testify or indicated an intent to invoke the privilege 
against self-incrimination.

18. Immunity shall be granted on prosecution motion in camera 
by the trial court which convened the grand jury, under standards 
expressed in principle No. 17.

19. The granting of immunity in grand jury proceedings should 
not be a matter of public record prior to the issuance of an indict
ment or testimony in any cause.

20. A lawyer or lawyers who are associated in practice should 
not continue multiple representation of clients in a grand jury pro
ceeding if the exercise of the lawyer’s independent professional 
judgment on behalf of one of the clients will be or is likely to be 
adversely affected by his or her representation of another client. If 
the court determines that this principle is violated, it may order 
separate representation of witnesses, giving appropriate weight to 
an individual’s right to counsel of his or her own choosing.

21. The confidential nature of the grand jury proceedings 
requires that the identity of witnesses appearing before the grand 
jury be unavailable to public scrutiny.

22. It is the duty of the court which impanels a grand jury fully 
to charge the jurors by means of a written charge completely 
explaining their duties and limitations.

23. All stages of the grand jury proceedings should be con
ducted with proper consideration for the preservation of press 
freedom, attorney-client relationships, and comparable values.

24. The period of confinement for a witness who refuses to test
ify before a grand jury and is found in contempt should not 
exceed one year.

25. The court shall impose appropriate sanctions whenever any 
of the foregoing principles have been violated.

26. No prosecutor shall call before the grand jury any witness 
who has stated personally or through his attorney that he intends 
to invoke the constitutional privilege against self-incrimination.
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However, the prosecutor may seek a grant of immunity or contest 
the right of the witness to assert the privilege against self
incrimination. In any such case, the prosecutor shall file under seal 
any motion to compel the testimony of a witness who has indi
cated his refusal to testify in reliance upon his privilege against 
self-incrimination and any witness may file under seal any motion 
relating to or seeking to exercise or protect his right to refuse to 
testify. All proceedings held on such motions filed under seal shall 
be conducted in camera, unless the witness requests a public hearing, 
hearing.

27. The grand jury shall be informed as to the elements of the 
crimes considered by it.

28. No witness shall be found in contempt for refusal to testify 
before a grand jury unless (1) the witness is provided an opportun
ity to explain to the grand jury his refusal to testify; and (2) the 
grand jury thereafter recommends to the court that the witness be 
found in contempt.

29. No attorney, his agent or employee, shall be questioned by 
the grand jury concerning matters he has learned in the legitimate 
investigation, preparation or representation of his client’s cause or 
be subpoenaed to produce before the grand jury private notes, 
memoranda, and the like constituting his professional work 
product.

30. The grand jury should be provided separate voting forms for 
each defendant in a proposed indictment, and each count in an 
indictment should be the subject of a separate vote.
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APPENDIX C 

Legal References

Statutory and Constitutional Citations of States Allowing 
Prosecutions Without Grand Jury Indictment:

Ariz. Rev. Stat. Ann., Rules of Crim. Proc. 2.1 and 2.2; Ark. 
Const., amdt. 21; Calif. Penal Code, secs. 737, 738; Colo. 
Rev. Stat., sec. 16-5-101; Idaho Code, sec. 19-1301 and Idaho 
Const., art. 1, sec. 8; 111. Rev. Stat. 1979, ch. 38, sec. 111-2; 
Ind. Code Ann., sec. 35-3.1-1-1; Iowa Code Ann., sec. 813.2, 
Rules of Crim. Proc. 4 and 5; Kan. Stat. Ann., sec. 22-3201; 
Md. Code Ann., art. 27, sec. 592 and Rule of Proc. 708; 
Mich. Comp. Laws Ann., secs. 767.1, 767.42; Mo. Ann. 
Stat., sec. 545.010; Mont. Const., art. II, sec. 20; Neb. Rev. 
Stat., sec. 29-1601; Nev. Rev. Stat., sec. 173.025; N. Mex. 
Const., art. II, sec. 14; N. Dak. Cent. Code, sec. 29-09-02; 
Okla. Const., art. 2, sec. 17.

Statutory and Constitutional Citations of States Requiring 
Indictment by Grand Jury at Least for Some Classes

of Crimes:

Ala. Const., art. 1, sec. 8, as amended by amdt. 37; Alaska Stat., 
sec. 12.80.020; Conn. Gen. Stat. Ann., sec. 54-46; Del. Code Ann., 
Superior Court Crim. Rule 7(a), (b); Fla. Stat. Ann., Rule of 
Crim. Proc. 3.140; Ga. Code Ann., sec. 27-704; Hawaii Rev. Stat., 
sec. 806-6; Ky. Const., sec. 12; La. Code Crim. Proc. Ann., art. 
382; Me. Rev. Stat. Ann., tit. 15, sec. 701; Mass. Gen. Laws Ann., 
ch. 263, sec. 4; Minn. Stat. Ann., Rule of Crim. Proc. 17.01; Miss. 
Const., sec. 27; N.H. Rev. Stat. Ann., sec. 601:1 and 601:2; N.J. 
Const., art. 1, sec. 8; N.Y. Const., art. 1, sec. 6; N.C. Const., art. 
1, sec. 22; Ohio Rev. Code, Rule of Crim. Proc. 7(a); R.I. Gen. 
Laws, secs. 12-12-1.1 ff.; S.C. Const., art. 1, sec. 11 and S.C. 
Code, sec. 17-19-10; S. Dak. Const., art. VI, sec. 10 and S. Dak. 
Comp. Laws, sec. 23A-6-1; Tenn. Code Ann., sec. 40-301, -306, - 
307; Tex. Const., art. 1, sec. 10; Va. Code, sec. 19.2-217; W. Va. 
Code, sec. 62-2-1.
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