
HOUSE No. 112
Accompanying the first recommendation of the Division of

Employment Security (House, No. 111). Commerce and Labor.

In the Year One Thousand Nine Hundred and Eighty-Eight

An Act amending the employment security law.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. Subsection (b) of section 21 chapter 62C of the
2 General Laws, as appearing in the 1986 Official Edition, is hereby
3 amended by adding the following clause:
4 (13) the disclosure to the director of the division of employment
5 security of information necessary to implement the “setoff”
6 program so called, specified in this chapter, and information
7 necessary to locate individuals who have been overpaid
8 unemployment benefits and delinquent or unregistered employing
9 units.

1 SECTION 2. Said chapter 62C is hereby further amended by
2 adding after section 39, as appearing in the 1986 Official Edition,
3 the following new section; -

4 Section 39A. Subject to the provisions of section thirty-six
5 through thirty-nine, inclusive, the commissioner shall, at the
6 request of the director of the division of employment security, set
7 off any amount owed the division against any refund or abatement
8 of taxes payable to a taxpayer by the department of revenue. The
9 amount set off shall be transferred to the division for application

10 in accordance with chapter 151 A of the General Laws; provided,
11 however, that prior to such transfer the commissioner may set off
12 an additional amount as determined by the commissioner and the
13 director of the division of employment security for the
14 administrative costs incurred by the department under this
15 section. If the amount owed the division plus costs is less than
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16 the amount of the refund or abatement, the balance shal e
17 returned to the taxpayer in accordance with the provisions of this
18 chapter. The commissioner and the director of the division of
19 employment security shall jointly develop procedures for
20 implementing the provisions of this section.

1 SECTION 3. Section lof chapter 151 A of the General Laws
2 is hereby amended by striking out subsection (s), as appearing in
3 the 1986 Official Edition, and inserting in place thereof the
4 following subsection;
5 (s) (1) “Wages,” every form of remuneration of an employee
6 subject to this chapter for employment by an employer, whether
7 paid directly or indirectly, including salaries, commissions and
8 bonuses, and reasonable cash value of board, rent, housing,
9 lodging, payment in kind and all remuneration paid in any

10 medium other than cash; except that such term shall not
11 include:
12 (a) The amount of any payment, including any amount paid
13 by an employer for insurance or annuities, or into a fund, to
14 provide for any such payment, made to, or on behalf of, an
15 employee or any of his/her dependents under a plan or system
16 established by an employer which makes provision for his/her
17 employees generally or for his/her employees generally and their
18 dependents or for a class or classes of his/her employees and their
19 dependents, on account of(A) sickness or accident disability (but,

20 in the case of payment made to an employee or any of the
21 employee’s dependents, this paragraph shall exclude from the
22 term “wages” only payments which are received under a worker’s
23 compensation law), or (B) medical or hospitalization expenses in
24 connection v/ith sickness or accident disability, or (C) death.
25 (b) Any payment on account of sickness or accident disability,
26 or medical or hospitalization expenses in connection with sickness
27 or accident disability, made by an employer to, or on behalf of,
28 an employee after the expiration of six calendar months following
29 the last calendar month in which the employee worked for such
30 employer.

31 (c) Any payment made to, or on behalf of, an amployee or his
32 or her beneficiary (A) from or to a trust described in section33 401(a) of the Federal Internal Revenue Code and exempt from
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34 tax under section 501(a) of the Code at the time of such payment
35 unless such payment is made to an employee of the trust as
36 remuneration for services rendered as such employee and not as
37 a beneficiary of the trust; or (B) under or to an annuity plan which,
38 at the time of such payment, is a plan described in section 403(a)
39 of the Federal Internal Revenue Code; or, (C) under a simplified
40 employee pension plan if, at the time of the payment, it is
41 reasonable to believe that the employee will be entitled to a
42 deduction under section 219(b)(2) of the Federal Internal Revenue
43 Code for such payment; or (D) under or to an annuity contract
44 described in section 403(b) of the Federal Internal Revenue Code
45 other than payment for the purchase of such contract which is
46 made by reason of a salary reduction agreement whether
47 evidenced by a written instrument or otherwise; or (E) under or
48 to an exempt governmental deferred compensation plan as
49 defined in section 3121 (v)(3) of the Federal Internal Code; or (F)
50 to supplement pension benefits under a plan or trust described
51 in any of the foregoing provisions of this paragraph to take into
52 account some portion or all of the increase in the cost of living
53 (as determined by the Secretary of Labor) since retirement but
54 only if such supplemental payments are under a plan which is
55 treated as a welfare plan under section 3(2)(B)(ii) of the Employee
56 Retirement Income Security Act of 1974.
57 (d) The payment by an employer without deduction from the
58 remuneration of the employee of the tax imposed upon an
59 employee under section 3101 of the Federal Internal Revenue
60 Code, or any acts in addition thereto and amendments thereof.
61 (e) Remuneration paid in any medium other than cash to an
62 employee for service not in the course of the employer's trade or
63 business.
64 (f) Tips paid in any medium other than cash. Cash tips received
65 by an employee in any calendar month in the course of his/her
66 employment by an employer unless the amount of such cash tips
67 is twenty dollars or more and then only in the amount reported
68 by the employee to his/her employer pursuant to section 6053(a)
69 of the Federal Internal Revenue Code.
70 (2) The term “wages” shall include; (a) any employer
71 contribution under a qualified cash or deferred arrangement as
72 defined in section 401K of the Federal Internal Revenue Code,
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73 to the extent not included in gross income by reason of section
74 402(a)(8) of the Code; and (b) any amount treated as an employer
75 contribution under section 414(h)(2) of the Code; and (c) any
76 employer contribution under a nonqualified deferred compensa-
-77 tion plan. For the purposes of subparagraph (c) of this paragraph
78 the term “nonqualified deferred compensation plan” means any
79 plan or other arrangement for deferral of compensation other than
80 a plan described in subparagraph (c) of paragraph (1) of this
81 subsection. Any amount deferred under a nonqualified deferred
82 compensation plan shall be taken into account for purposes of
83 this paragraph as of the date that the services are performed or
84 the date that there is no substantial risk of forfeiture of the rights
85 to such amount, whichever date is later.
86 (3) Any amount taken into account as wages by reason of
87 subparagraph (c) of paragraph (2) of this subsection and the
88 income attributable thereto shall not thereafter be treated as wages
89 for purposes of this subsection.

1 SECTION 4. Section 12 of said chapter 151A, as appearing in
2 the 1986 Official Edition, is hereby amended by adding after the
3 word “reconsidered” in lines 45 and 46 the following: —; provided
4 that no such reconsideration shall be made after two years from
5 the date of the original determination. Notice of any such
6 redetermination shall be promptly given to the parties entitled to
7 notice of the original determination in the manner prescribed in
8 this chapter with respect to notice of an original determination.
9 Any party notified of a redetermination may request a hearing

10 within ten days after the mailing of the notice of redetermination.
11 The conduct of such hearing shall be in accordance with the
12 procedures prescribed by this section. Any party aggrieved by the
13 decision on redetermination may appeal such decision. Such
14 appeal shall be in accordance with the procedures prescribed in
15 this section.

1 SECTION 5. Paragraph (2) of subsection (a) of section 14 of
2 said chapter 151 A is hereby amended by striking out the third
3 sentence, as appearing in the 1986 Official Edition, and inserting
4 in place thereof the following sentence:
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5 In relation to the solvency account “reserve percentage” shall
6 mean the annual balance of said count on a computation date as
7 determined under subsection (f) stated as a percentage, rounded
8 up to four decimal places, of the total taxable payrolls reported
9 by all employers whose experience rate is determined under

10 paragraph (1) of subsection (i), for the period of twelve
11 consecutive months ending on said computation date.

1 SECTION 6. Subsection (i) of said section 14 of said chapter
2 151 A, as appearing in the 1986 Official Edition, is hereby amended
3 by adding the following paragraph:
4 (4) Any nonprofit organization which has given notice in
5 accordance with paragraph (3) of subsection (a) of section
6 fourteen A to terminate its election shall pay contributions from
7 the effective date of such election at the rate which appears in the
8 column headed by the unemployment compensation fund reserve
9 percentage as of the applicable computation date and on the line

10 with an employer account reserve percentage of 0.0 but less than
11 0.5 positive as set forth in the experience rate table of subsection
12 (i), or five and four-tenths percent, whichever is the lesser, until
13 it has been an employer subject to such contributions for not less
14 than a twelve consecutive month period specified in paragraph
15 (1) of subsection (b); thereafter, its contributions rate shall be
16 determined in accordance with the preceding provision of this
17 subsection.

1 SECTION 7. Subsection (n) of section 14 said Chapter 151 A
2 is hereby amended by striking out paragraph (1), as appearing in
3 the 1986 Official Edition, and inserting in place thereof the
4 following paragraph; -

5 (I) If the entire organization, trade or business of an employer,
6 or substantially all the assets thereof, are transferred to another
7 employer or employing unit, the transferee shall be deemed a
8 successor for the purpose of this section. Written notice of such
9 transfer shall be given to the director immediately by all

10 transferring employers and successors. Failure on the part of any
11 successor to give such notice within one hundred and twenty days
12 of the date of transfer shall bar the taking over by such successor
13 of the account of any transferring employer having a plus balance,
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14 unless it is determined by the director that the successor had good
15 cause for failing to give such notice within such time. In no event
16 shall good cause be considered if the successor fails to give such
17 notice within one hundred and eighty days of the date of transfer.
18 Successors shall also be barred from taking over the account of
19 any transferring employer’s having a plus balance if such
20 transferring employers have not filed all reports and paid all
21 contributions required of such transferring employers under this
22 chapter through the end of the quarter preceding the date of
23 transfer; however, no successor shall be denied the transferring
24 employer’s plus balance if the successor files all reports and pays
25 all contributions required of such transferring employer within
26 thirty days after mailing of the notice of determination. If the
27 successor has been notified by the director that it is barred from
28 taking over the account of the transferring employer having a plus
29 balance by reason of failure without good cause to give timely
30 notice of such transfer, the successor may within ten days after
31 the date of mailing of the notice, request a hearing for the purpose
32 of reconsidering whether notice of such transfer was given timely
33 or whether good cause exists for failure to give timely notice. Such
34 hearing and any subsequent appeal shall be in accordance with
35 the procedures prescribed by and pursuant to section twelve and,
36 to the extent practical, shall be joined with any hearing conducted
37 pursuant to an appeal of said successor under section twelve. If
38 the director allows the transferee to take over the account of any
39 transferring employer having a plus balance, the director shall
40 notify the transferring employer of such allowance. The
41 transferring employer may, within ten days after the date of
42 mailing of the notice, request a hearing for the purpose of
43 reconsidering whether the transfer of the account balance should
44 be allowed. Such hearing and any subsequent appeal shall be in
45 accordance with the procedures prescribed by and pursuant to
46 section twelve.

1 SECTION 8. Paragraph (3) of subsection (a) of section 14A
2 of said chapter 151 A is hereby amended by striking out the third
3 subparagraph, as appearing in the 1986 Official Edition, and
4 inserting in place thereof the following subparagraph;
5 Any governmental employer which makes an election in
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6 accordance with paragraphs (1) and (2) of this subsection will
7 continue to be liable for payments in lieu of contributions until
8 it files with the director a written notice terminating its election
9 prior to the end of the election period, or not later than December

10 thirty-first prior to the beginning of any subsequent calendar
11 year. Any government employer which has terminated its election
12 shall thereafter pay contributions under the provisions of section
13 fourteen C for a minimum period of two calendar years. Any
14 subsequent election as to the method of financing benefit
15 payments in accordance with section fourteen A or section
16 fourteen C shall not be terminable by such governmental employer
17 for two calendar years.

1 SECTION 9. Subsection (f) of said section 14A of said chapter
2 151 A, as appearing in the 1986 Official Edition, is hereby amended
3 by adding the following new sentence: Benefits, including
4 dependency benefits, paid to any individual for service in the
5 employ of a base period employer which has elected to make
6 payments in lieu of contributions, and are not reimbursable by
7 funds made available under any act of Congress, shall not be
8 charged to any solvency account but shall be charged to the
9 account of the base period employer.

1 SECTION 10. Subsection (a) of section 15 of said chapter
2 151 A, as appearing in the 1986 Official Edition, is hereby amended
3 by inserting after the third sentence of the first paragraph the
4 following sentence: With respect to the calendar years
5 beginning after December thirty-first, nineteen hundred and
6 eighty-eight, if any employer fails to pay when due any amount
7 required of such employer under this chapter, such overdue
8 amount shall carry interest at the rate of twelve percent per annum
9 or such adjusted rate as is established under section thirty-two of

10 chapter sixty-two C which is effective on January 1 of the calendar
11 year, whichever is the greater.

1 SECTION 11. Said subsection (a) of said section 15 of said
2 chapter 151 A is hereby amended by striking out the second
3 paragraph, as appearing in the 1986 Official Edition, and inserting
4 in place thereof the following paragraph;
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5 If an employer fails to file any report or form required of such
6 employer with respect to wages or contributions within fifteen
7 days from the date of which the director or the director’s agent
8 has mailed to such employer a demand for such report or form,
9 the director may assess upon such employer a penalty equal to

10 ten percent of the contributions due, provided that, the penalty
11 assessed shall not exceed one thousand dollars nor be less than
12 thirty-five dollars for each such failure to file. If the employer who
13 fails to file the required report or form owes no contributions for
14 the particular quarter, the penalty shall be thirty-five dollars for
15 each such failure to file, except that, no penalty shall be assessed
16 under this paragraph against any employer which has ceased
17 operations prior to the beginning of the applicable quarter.

1 SECTION 12. Subsection (b) of said section 15 of said chapter
2 151 A, as appearing in the 1986 Official Edition, is hereby amended
3 by adding after the word “paid” in line 27 the following: —, or
4 within six years from January thirty-first next succeeding the last
5 day of the calendar year in which the employer filed the
6 contribution reports required under this chapter, whichever is the
7 greater.

1 SECTION 13. Subsection (3) of said section 15 of said chapter
2 151 A, appearing in the 1986 Official Edition is hereby amended
3 by adding the following paragraph:
4 (7) Any certificate or copy thereof which the director has filed
5 with the clerk of courts pursuant to paragraph (6) of this
6 subsection, may include in the amount shown on such certificate
7 or copy a penalty of fifty dollars which penalty shall be included
8 in any judgment rendered pursuant to said paragraoh (6).

1 SECTION 14. Section 15A of said chapter 151A, as appearing
2 in the 1986 Official Edition, is hereby amended by striking out
3 subsection (c) and inserting in place thereof the following
4 subsections:
5 (c) If any employer fails to pay any amount required under this
6 chapter within ten days from the date notice to satisfy a judgment
7 has been mailed to such employer, the director of the director’s
8 agent may file a notice of levy with any agency or instrumentality
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9 of the commonwealth or with any political subdivision of the
10 commonwealth, with a copy of said notice being mailed to the
11 employer and, when so filed, the levy shall be an attachment upon
12 any payment due the employer from said agency, instrumentality
13 or political subdivision. Upon filing of the notice of levy said
14 agency, instrumentality or political subdivision shall forward to
15 the director or the director’s agent any pement owed the employer
16 until the liability out of which the levy arose is satisfied or becomes
17 unenforceable by reason of lapse of time. The notice of levy shall
18 lapse if not satisfied within six months from the date of service
19 of the notice on the agency, instrumentality or political
20 subdivision.
21 (d) Compliance with the levy shall discharge the bank,
22 depositary, agency, instrumentality or political subdivision from
23 any obligation or liability to the delinquent employer with respect
24 to the proceeds or payments surrendered.

1 SECTION 15. Said chapter 151 A of the General Laws is
2 hereby further amended by adding the following new section;
3 Section 158. If any employer fails to pay any amount required
4 under this chapter within ten days from the date notice to satisfy
5 ajudgment obtained pursuant to section fifteen was mailed to such
6 employer, the director or the director’s agent may notify the
7 commissioner of the alcoholic beverages control commission of
8 such failure to pay. Upon the written request of the director or
9 director’s agent, and after a hearing and notice to the licensee as

10 required under any applicable provision of law, the commissioner
11 shall suspend the license to sell alcoholic beverages of such licensee
12 until written notice from the director or the director’s agent has
13 been received that the amount owed has been paid or that the
14 licensee has entered into a payment agreement acceptable to the
15 director.

1 SECTION 16. Section 16 of said chapter 151 A, as appearing
2 in the 1986 Official Edition, is hereby amended by striking out
3 in lines 15 and 24 the word “six” and inserting in place thereof
4 the word; ten.
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1 SECTION 17. Said chapter 151 A is hereby further amended
2 by adding after section 19, as appearing in the 1986 Official
3 Edition, the following new section;
4 Section 19A. (a) Any employer applying to any agency or
5 instrumentality of the commonwealth for a right or license to
6 conduct a profession, trade or business, or for the renewal of such
7 right or license, shall certify upon such application, under
8 penalties of perjury that said employer has complied with all laws
9 of the commonwealth relating to contributions and/ or payments

10 in lieu of contributions. Such rights or license shall not be issued
11 or renewed unless such certification is made.
12 (b) No contract or other agreement for the purpose of providing
13 goods, services or physical space to any agency or instrumentality
14 of the commonwealth shall be entered into, renewed or extended
15 with any employer unless such employer certifies in writing, under
16 penalties of perjury, that said employer has complied with all laws
17 of the commonwealth relating to contributions and/or payments
18 in lieu of contributions.
19 (c) Whoever certifies falsely that all laws of the commonwealth

20 relating to contributions and/or payments in lieu of contributions
21 have been complied with shall be subject to the penalty provided
22 in section one of chapter two hundred and sixty-eight of the
23 General Laws. For the purposes of this section, an employer may
24 certify that all laws ofthe commonwealth relating to contributions
25 and /or payments in lieu of contributions have been complied with
26 if the employer has entered into and is complying with a
27 repayment agreement satisfactory to the director or if there is a
28 pending adjudicatory proceeding or court action contesting the
29 amount due.
30 All agencies and instrumentalities of the commonwealth shall
31 provide the director with such information necessary to carry out
32 the provisions of this section. Nothing in any general or special
33 law to the contrary shall prohibit the exchange of such
34 information between the director and the agency or
35 instrumentality.

1 SECTION 18. Said chapter 151 A of the General Laws is
2 hereby further amended by adding after section 20, as appearing
3 in the 1986 Official Edition, the following new section:



1988] HOUSE - No. 112 11

4 Section 20A. (a) Notwithstanding any other provision of this
5 chapter, the director may accept a lesser amount than that owed
6 by the employer in full and final settlement thereof, provided that
7 the following conditions are met:
8 (1) The employer has filed a petition in bankruptcy pursuant
9 to 11 U.S.C. section 101 et seq; and

10 (2) The director finds that collectibility of the amount due is
11 doubtful; and
12 (3) The director finds that the employer has not acted with intent
13 to defraud; and
14 (4) There is a written agreement signed by the employer and
15 the director or the director’s representative, setting forth the
16 reasons for the settlement and all relevant information, including,
17 but not limited to, the name and address of the employer, the
18 settlement amount, and the amount actually paid in accordance
19 with the terms of the settlement. Upon request the director shall
20 make available for public inspection said written agreement; and
21 (5) The settlement agreement is approved by the Federal
22 Bankruptcy Court judge assigned to the case.
23 (b) Any settlement agreement under this section which proposes
24 to accept an amount which is twenty thousand dollars or more
25 less than the full amount owed by the employer or which proposes
26 to accept an amount which is less than fifty per cent of the full
27 amount owed by the employer shall be submitted to the attorney
28 general for review. Any such settlement proposal shall take effect
29 twenty-one days after its receipt by the attorney general, unless
30 the attorney general objects in writing to the settlement. In the
31 even the attorney general objects to a settlement proposal, such
32 settlement shall not take effect until the objection is resolved by
33 the director and the attorney general. Any settlement approved
34 under the terms of this section will not be subject to the
35 confidentiality provisions of section forty-six.
36 (c) Neither the employer nor the director, upon signing the
37 settlement agreement, shall be permitted to reopen the case except
38 by reason of (1) falsification or concelament of assets or
39 concealment of the actual amount owed by the employer, or (2)
40 mutual mistake of a material fact sufficient to cause a contract
41 to be reformed or set aside.
42 (d) Notwithstanding the provisions of section sixty-nine A, any
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43 amount owed that is not collected pursuant to the provisions of
44 this section may be charged offby the director.

1 SECTION 19. Paragraph (a) of section 25 of said chapter 151 A
2 is hereby amended by striking out the third sentence, as appearing
3 in the 1986 Official Edition.

1 SECTION 19A. Subsection (e) of section 25 of chapter 151 A
2 of the General Laws, as appearing in the 1986 Official Edition,
3 is hereby amended by adding the following new paragraph:
4 An individual in partial unemployment who leaves work from
5 other than the most recent base period employer while receiving
6 benefits under this chapter shall not be disqualified pursuant to
7 the provisions of this subsection from receiving benefits, if such
8 individual establishes to the satisfaction of the director that the
9 reason for leaving was to enter training for which the individual

10 has received the director’s approval under section thirty.

1 SECTION 198. Section 29 of said chapter 151 A is hereby
2 amended by striking out subsection (b), as appearing in the 1986
3 Official Edition, and inserting in place thereof the following
4 subsection:
5 (b) An individual in partial unemployment and otherwise
6 eligible for benefits shall be paid the difference between the
7 individual’s aggregate remuneration with respect to each week of
8 partial unemployment and the weekly benefit rate to which the
9 individual would have been entitled if totally unemployed;

10 provided, however, that thirty percent of the individual’s
11 aggregate remuneration plus fifteen percent of the maximum
12 weekly benefit rate in effect shall be disregarded. In no case shall
13 the amount of aggregate remuneration so disregarded exceed
14 thirty percent of the maximum weekly benefit rate in effect. Such
15 partial benefit amount shall be rounded to the next lower full
16 dollar amount if it includes a fractional part of the dollar.
17 An individual who is otherwise eligible for benefits and has left
18 subsidiary part-time work or newly obtained part-time work in
19 the benefit year under disqualifying circumstances within the
20 meaning of subsection (e) of section twenty-five shall have the
21 amount of benefits otherwise payable for any week reduced by
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22 the average earnings from said part-time work as determined by
23 the director after application of the earnings disregard standard
24 provided in this subsection. Such reduction shall remain in effect
25 for the period of unemployment next ensuing and until the
26 individual has had at least four weeks of work and in each of said
27 weeks had earned an amount equivalent to or in excess of the
28 weekly benefit amount.

1 SECTION 20. Subsection (d) of section 29 of chapter 151 A of
2 the General Laws is hereby amended by striking out the last
3 paragraph, as appearing in the 1986 Official Edition.

1 SECTION 21. Section 38 of said chapter 151 A, as appearing
2 in the 1986 Official Edition, is hereby amended by striking out
3 inline 18 the word “seven” and inserting in place thereof the
4 word; ten, and by striking out in line 24 the word “five” and
5 inserting in place thereof the word: twenty-five, and by striking
6 out in line 37 the word “five” and inserting in place thereof the
7 word: eight, and by striking out in line 38 the word “seven,”
8 and inserting in place thereof the word; ten.

1 SECTION 22. Subsection (a) of said section 38 of said chapter
2 151 A, as appearing in the 1986 Official Edition, is hereby amended
3 by adding the following paragraph:
4 The director may promulgate rules and regulations allowing an
5 employer to report wages on “wages paid” or “wages earned”
6 basis.

1 SECTION 23. Said chapter 151 A is hereby further amended
2 by striking out section forty, as appearing in the 1986 Official
3 Edition, and inserting in place thereof the following section;
4 Section 40. An interested party may, within ten days after
5 mailing to said interested party a notice of decision, file an
6 application for a review of such decision by the board of review,
7 unless it is determined by theboard that the party had good cause
8 for failing to file the application within such time. In no event
9 shall good cause be considered if the party fails to file the

10 application for review within thirty days after mailing of said
11 notice.
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1 SEC I lON 24. Said chapter 151 A is hereby further amended
2 by striking out section forty-two, as appearing in the 1986 Official
3 Edition, and inserting in place thereof the following section; -

4 Section 42. The director or any interested person aggrieved by
5 any decision in any proceeding before the board of review may
6 obtain judicial review of such decision by commencing within
7 thirty days of the date of mailing of such decision, a civil action
8 in the district court within the judicial district in which he lives,
9 or is or was last employed, or has his usual place of business, and

10 in such proceeding every other party to the proceeding before the
11 board shall be made a defendant. If an appeal to the board of
12 review is deemed denied pursuant to subsection (a) of section
13 forty-one because the board failed to act upon such appeal,
14 judicial review may be obtained by commencing a civil action as
15 prescribed in the preceding sentence, except that the time for
16 commencing such action shall run from the date such appeal is
17 deemed denied. The director shall be deemed to have been a party
18 to any such proceeding before the board. The complaint shall state
19 the grounds upon which such review is sought. The plaintiff shall
20 serve a copy of the complaint upon each defendant be registered
21 or certifed mail, return receipt requested, within seven days after
22 commencing the action for judicial review.
23 The director shall make every reasonable effort to file with the
24 court a certified copy of the decision of the board of review,
25 including all documents and a transcript of all testimony taken
26 at the hearing before said board or the director as the case may
27 be, within twenty-eight days after service of the complaint upon
28 the director or within twenty-eight days after the commencement
29 of the action for judicial review by the director. Each defendant
30 shall file an answer within twenty-eight days after receipt of the
31 complaint, except that the director may, by way of answer, file
32 in court within such time period a certified copy of the record of
33 the proceeding under review.
34 Except as otherwise provided in this section, or if inconsistent
35 with the provisions of this section, such a proceeding shall be
36 governed by the Rules of Civil Procedure for the district courts
37 and the municipal court of the city of Boston. The findings and
38 decisions of the board shall be reviewed in accordance with the
39 standards for review provided in paragraph (7) of section fourteen
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40 of chapter thirty A. Any proceeding under this section shall be
41 given precedence over all other civil cases.
42 An appeal may be taken from the decision of the justice of the
43 district court directly to the appeals court. Notice of appeal shall
44 be filed in the office of the clerk of the district court within thirty
45 days after entry of the judgment by the clerk. The completion of
46 such appeal shall be made in accordance with the Massachusetts
47 Rules of Appellate Procedure. Benefits shall be paid or denied
48 in accordance with the decision of the trial court justice during
49 the pendency of such appeal.

1 SECTION 25. Section 46 of said chapter 151 A, as appearing
2 in the 1986 Official Edition, is hereby amended by adding the
3 following new paragraphs:
4 Nothing in this chapter shall prohibit the director from
5 requesting and exchanging information for purposes of income
6 and eligibility verification in accordance with a system which
7 meets the requirements of section 1137 of the Social Security Act
8 and the regulations promulgated by the Secretary of Labor
9 thereunder.

10 Notwithstanding any of the foregoing provisions of this section,
11 the director may publish a list of all active employers which are
12 delinquent under this chapter in the payment of their obligations
13 in an amount greater than five thousand dollars.
14 At least ninety days prior to disclosing the identity of any such
15 delinquent employer, the director shall mail by certified mail
16 addressed to such delinquent employer at his/her last or usual
17 place of business or abode a written notice detailing the amount,
18 the nature, and the intended disclosure of this delinquency. If the
19 delinquent amount has not been paid sixty days after said notice
20 was mailed, the director may publicly disclose such delinquency.
21 Unpaid obligation shall not be deemed to be delinquent and
22 subject to disclosure if there is a written agreement for payment
23 without default between the employer and the director, or the
24 director certifies that the liability is under appeal or is based
25 wholly upon a question of law that is currently under appeal
26 before a court or the board of review in another case involving
27 the same question or that the employer has filed a petition in
28 bankruptcy pursuant to 11 U.S.C. section 101 et seq.
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29 Any unauthorized disclosure made by the director in a good
30 faith effort to comply with this paragraph shall not be considered
31 a violation of this section.

1 SECTION 26. Said chapter 151 A is hereby further ameded by
2 striking out section 47, as appearing in the 1986 Official Edition,
3 and inserting in place thereof the following section;
4 Section 47. Whoever knowingly makes a false statement or
5 misrepresentation to obtain or increase any benefit or other
6 payment under any provision of this chapter, either for himself
7 or for any other person, shall be punished by a fine of not less
8 than one hundred nor more than one thousand dollars, or by
9 imprisonment for not more than six months, or both. Each such

10 false statement or misrepresentation shall constitute a separate
1 1 offense.
12 Any employing unit, or any officer or agent of an employing
13 unit who willfully attempts in any manner to evade or defeat any
14 contribution or payment in lieu of contribution or who knowingly
15 makes a false statement or misrepresentation to avoid or reduce
16 any contribution, payment in lieu of contribution, interest charge
17 or benefit payment required of such employing unit under any
18 provision of this chapter shall be guilty of a felony and upon
19 conviction thereof, shall be punished by a fine of not less than
20 ten thousand dollars nore more than fifty thousand dollars, or
21 by imprisonment in the state prison for not more than five years,
22 or both; and each such attempt to evade or defeat and each such
23 false statement or misrepresentation, shall constitute a separate
24 and distinct offense.
25 Any employing unit, or any officer or agent of an employing
26 unit, who knowingly fails or refuses to pay any such benefit,
27 contribution, payment in lieu of contribution or interest charge,
28 or to furnish any report or information duly required by the
29 director under any provision of this chapter, or makes or requires
30 any deduction from wages to pay any portion of the contributions,
31 payments in lieu of contributions or interest charges required from
32 employers under an - provision of this chapter, or attempts by
33 threats or coercion oi any kind to induce any individual to waive
34 any rights under any provision of this chapter, or attempts by
35 threats or coercion of any kind to prevent any individual from
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36 testifying at any hearing conducted under any provision of this
37 chapter, shall be punished by a fine not less than two thousand
38 five hundred dollars nor more than ten thousand dollars, or by
39 imprisonment for not more than one year, or both; and each such
40 failure or refusal to pay, each such deduction from wages and each
41 such attempt to coerce, shall constitute a separate and distinct
42 offense.
43 Whoever willfully corrupts or by force or threat of force,
44 including any threatening letter of communication, endeavors to
45 intimidate or impede an officer or employee of the commonwealth
46 acting in an official capacity under this chapter, or in any other
47 way corrupts by force or threat of force, including any threatening
48 letter or communication, obstructs or impedes, or endeavors to
49 obstruct or impede, the due administration of this chapter, shall
50 upon conviction thereof, be fined not more than five thousand
51 dollars, or imprisoned not more than three years, or both, except
52 that if the offense is committed only by threat of force, the person
53 convicted thereof shall be fined not more than three thousand
54 dollars or imprisoned nor more than one year, or both. The term
55 “threat of force,” as used in this subsection, means threat of bodily
56 harm to the officer or employee of the commonwealth or to a
57 member of the officer’s or employee’s family.
58 If such employing unit or the employer of such officer or agent
59 is a corporation, the president, secretary and the treasurer, or
60 officers exercising corresponding funtions, shall each be subject
61 to the aforesaid penalties for any violation of any provision of
62 this section, of which they, respectively, had knowledge or, in the
63 proper exercise of their duties ought to have had knowledge. The
64 introduction into evidence of a certified copy of the Annual
65 Report of Condition or, where no report has been filed, the
66 Articles of Organization shall
67 officers listed on the Annual
68 applicable the Articles of Org
69 corporation responsible for v:
70 section.

be prima facie evidence that the
Report of Condition or, where
amzation, are the ofhcers ol th<
olation of any provision of thi

71 Any person convicted of aa violation of any provision of this
any order, rule or regulation of the
made under the authority of any
the punishment for which is not

72 chapter or of a violation of
73 director or of the division
74 provision of this chapter,
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75 otherwise provided, shall be punished by a fine of not more than
76 one hundred dollars for the first offense, and for any subsequent
77 offense within a period of two years immediately following a final
78 conviction of a like offense by a court of the commonwealth, shall
79 be punished by a fine of not less than two hundred nor more than
80 five hundred dollars, or by imprisonment for not more than two
81 years, or both.
82 Any person found guilty of violating any provision of this
83 chapter, in addition to any other punishment, may be ordered to
84 make restitution to the division of employment security in an
85 amount not to exceed the amount specified in the complaint of
86 the commonwealth plus any amounts which have accrued under
87 this chapter since filing of the complaint.
88 Complaint against any person for a violation of any provision
89 of this section may be made within six years after the date of such
90 violation. All fines collected under this section shall be paid to
91 the director and after clearance shall be deposited in the
92 Contingent Fund.

1 SECTION 27. Said chapter 151 A is hereby further amended
2 by adding after section 47, as appearing in the 1986 Official
3 Edition, the following new section:
4 Section 47A. Whoever, with intent to defraud, makes, draws,
5 utters or delivers any check, draft or order for the payment of
6 any amount required under this chapter upon any bank or other
7 depositary, with knowledge that the maker or drawer has not
8 sufficient funds or credit at such bank or other depositary for the
9 payment of such instrument, although no express representation

10 is made in reference thereto, shall be punished by a fine of not
11 less than five hundred dollars nor more than five thousand dollars,
12 or imprisonment for not more than two years, or both. As against
13 the maker or drawer thereof, the making, drawing, uttering or
14 delivery of such check, draft or order, payment of which is refused
15 by the drawee, shall be prima facie evidence of intent to defraud
16 and of knowledge of insufficient funds in, or credit with, such bank
17 or other depositary, unless the marker or drawer shall have paid
18 the holder thereof the amount due thereof, together with all costs
19 and protest fees, within two days after receiving notice that such
20 check, draft or order has not been paid by the drawee. The word
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21 “credit” as used herein, shall be construed to mean an arrangement
22 or understanding with the bank or depositary for the payment of
23 such check, draft or order.

1 SECTION 28. Subsection (a) of section 69 of said chapter
2 151A, as appearing in the 1986 Official Edition, is hereby further
3 amended by adding the following new sentence: Any civil
4 action brought pursuant to this subsection must be commenced
5 within six years from the date of the erroneous payment.

1 SECTION 29. Said subsection (a) of said section 69 of said
2 chapter 151A, as appearing in the 1986 Official Edition, is hereby
3 further amended by adding the following new paragraph:
4 If any individual fails to pay when due any amount paid to said
5 individual because of such individual’s failure knowingly to
6 furnish accurate information concerning any material fact,
7 including amounts of remuneration received, as provided in
8 subsection (c) of section twenty-four, such overdue amount shall
9 carry interest at a per annum rate provided by subsection (a) of

10 section fifteen from the due date until paid. The total amount of
11 interest assessed shall not exceed fifty percent of the total amount
12 due.

1 SECTION 30. Section 69 of said chapter 151 A is hereby
2 amended by striking out subsection (c), as appearing in the 1986
3 Official Edition, and inserting in place thereof the following
4 subsection:
5 (c) The director may waive recovery of an overpayment made
6 to any individual, who, in the judgment of the director is without
7 fault and where, in the judgment of the director, such recovery
8 would defeat the purpose of benefits otherwise authorized or
9 would be against equity and good conscience.

10 Any person aggrieved by a determination or decision of the
11 director that recovery of an overpayment not be waived shall have
12 the right to appeal such determination or decision in accordance
13 with the provisions set forth in sections thirty-nine through forty-
-14 two of this chapter.
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1 SECTION 31. Section 69Aof said chapter 151A, as appearing
2 in the 1986 Official Edition, is hereby amended by adding the
3 following new paragraph;
4 Notwithstanding the above paragraph the director may charge
5 off annually any delinquent employer account where the amount
6 owed is ten dollars or less.

2 by adding after section 69A, as appearing in the 1986 Official )'

3 Edition, the following sections;
4 Section 698. In addition to any other remedy provided by this
5 chapter, the director may request that the amount payable to the
6 division by an individual resulting from an overpayment of
7 unemployment benefits which has become final as specified in 430
8 CMR 6.12 or the amount payable to the division by an employer
9 resulting from a judgment obtained against said employer plus

10 additional interest and penalties which have accred thereon be set
1 I off against any refund or abatement of taxes owed such individual
12 or such employer by the department of revenue; provided that
13 such individual or employer is notified of the intention to request
14 a set off of the amount owed and the right to apply to the director
15 for a review of such intention. The application for review shall
16 be filed within twenty days after mailing or delivery of said notice
17 and shall set forth the grounds for such application. The grounds
18 shall be limited to the identity of the individual or employer and
19 the amount to be set off. The director shall review the application

20 and, where applicable, reconsider the intention to request a setoff.
21 Thereafter, notice of the results of the director’s review of the
22 application shall be mailed to the individual or employer and this
23 notice shall be final and not subject to appeal under any provision
24 of this chapter; except that, if a refund or abatement is set off
25 for any amount owed the division, the individual or employer may
26 appeal such set off in accordance with the provisions of sections^
27 thirty-nine through forty-two of this chapter the director shall"* 5

28 refund to the individual or employer any amount which has been
29 set off erroneously. The grounds for appeal shall not include any
30 issue that has been the subject of a prior appeal or which could
31 have been the subject of a prior appeal if the individual or
32 employer had filed a timely appeal.

1 SECTION 32. Said chapter 151 A is hereby further amended



1988] HOUSE - No. 112 21

33 Section 69C. (a) If a back pay award to an individual is reduced
34 because of the receipt of unemployment benefits by the individual,
35 the employer against whom the back pay award was made shall
36 notify the director of the back pay award in such manner as
37 prescribed by the director. The employer must notify the director
38 in writing not later than the twelfth day from which the employer
39 learns about the reduction in the back pay award.
40 (b) An employer that has been assessed a back pay award which
41 has been reduced because of the receipt of unemployment benefits
42 by an individual shall reimburse the unemployment compensation
43 fund for the amount of benefits paid from such fund equal to the
44 amount of the reduction of the back pay award. The employer
45 is not liable under this section to reimburse the fund more than
46 the amount by which the director determines the individual was
47 overpaid unemployment benefits because of receipt of a back pay
48 award.
49 (c) Any reimbursement of the fund by the employer pursuant
50 to subsection (b) shall be credited against the overpayment
51 resulting from the receipt of a back pay award. An individual who
52 has received a back pay award which has been reduced by the
53 receipt of unemployment benefits is not liable with respect to an
54 overpayment caused by receipt of said award that creates liability
55 for the employer under subsection (b).
56 (d) Any reimbursement of the fund by the employer pursuant
57 to subsection (b) shall be credited to the employer’s account or
58 the solvency account in accordance with section forteen as if the
59 reimbursement had been made by the individual who was
60 overpaid unemployment benefits. If the employer has elected to
61 make payments in lieu of contributions such credit shall be in
62 accordance with the provisions of section fourteen A as if the
63 reimbursement had been made by the individual who was
64 overpaid unemployment benefits.

of said chapter 151 A, as appearing
is hereby amended by striking out
and inserting in place thereof the

1 SECTION 33. Section 71
2 in the 1986 Official Edition,
3 in line 9, the word “two”
4 word: four.

1 SECTION 34. Section 3 shall take effect with respect to wages
2 paid for services rendered on or after January 1, 1989. Section
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3 5 shall apply to computation dates occurring on or after
4 September thirtieth, nineteen hundred and eighty-eight. Section
5 7 shall take effect with respect to transfers which occur on or after
6 the effective date of this Act. The first paragraph of section 198
7 shall apply to weeks of unemployment occurring on or after
8 January 1, 1989 or 90 days after enactment, whichever is later.
9 The second paragraph of section 198 shall apply to new or

10 additional claims filed on or after the effective date of this Act.
11 Section 23 shall take effect with respect to decisions of the director
12 issued on or after the effective date of this Act. Section 24 shall
13 take effect with respect to decisions of the board of review issued
14 on or after the effective date of this Act. Section 29 shall take effect
15 with respect to amounts which become due on or after the effective
16 date of this Act. The provisions of Section 32 of this Act adding
17 a new section 69C (a) shall take effect with respect to back pay
18 awards assessed on or after the effective date of this Act. Section
19 33 shall take effect with respect to new or additional claims filed
20 on or after the effective date of this Act.
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