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Accompanying the ninth recommendation of the Executive Office
of Labor (House, No. 143). Commerce and Labor.

In the Year One Thousand Nine Hundred and Eighty-Eight

An Act establishing parenting leave

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 Chapter 149 of the General Laws is hereby amended by striking
2 Section 105D, and inserting in its place the following:

3

4 Section 1. Definitions
5 Lor purposes of this section the following terms shall have the
6 following meanings;
7 (1) Employee means an individual
8 (a) who performs regular services for wages or salary
9 (b) who works a minimum of 50% of full time hours and

10 (c) who has completed the initial probation period set by the
11 terms of employment or who has been employed by the same
12 employer for three consecutive months, whichever period is less.
13 (2) Employer means
14 (a) an individual or organization including the Commonwealth
15 and all political subdivisions, boards, departments and
16 commissions thereof, any partnership, association, trust, estate,
17 joint stock company, insurance company, or corporation whether
8 domestic or foreign, or receiver or trustee in bankruptcy, or the

19 legal representative of a deceased person;
20 (b) an individual or organization who acts directly or indirectly
21 in the interest of an employer, and any successor in the interest
22 of such employer;
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23 (c) an employer shall not include an individual or business
24 organization as defined above which has less than six (6)
25 employees.
26 Section 2. Leave
27 (a) An employee shall be entitled to leave related to the birth,
28 adoption, or placement for the purpose of adoption of a child for
29 not less than eighteen consecutive weeks or its equivalent as
30 defined in part (b).
31 (b) Leave may be taken (i) on a full time basis or (ii) on a
32 reduced work schedule, at not less than fifty percent (50%) of the
33 employee’s regular workweek for up to 36 weeks; (hi) or a
34 combination of (i) and (ii) but not to exceed 36 weeks.
35 (c) Leave shall commence from the actual date of departure of
36 the employee, provided, however, that said leave must commence
37 within 12 months after the date of birth, adoption or placement.
38 Section 3. Reinstatement and Employment Benefits
39 (a) An employee who has taken leave pursuant to this section
40 shall be restored to his or her previous position, or to a
41 substantially similar position with the same status, pay, length of
42 service credit and seniority, wherever applicable, as of the date
43 of leave.
44 An employer shall not be required to restore an employee on
45 parenting leave to the previous or to a substantially similar
46 position if other employees of equal length of service credit and
47 status in the same or substantially similar positions have been laid
48 off due to economic conditions or other changes in operating
49 conditions affecting employment during the period of such
50 parenting leave; provided, however, that such employee on
51 parenting leave shall retain any preferential consideration for
52 another position to which he or she was entitled as of the date
53 of leave.
54 (b) Such parenting leave shall not affect the employee’s right
55 to received vacation time, sick leave, bonuses, advancement,
56 seniority, length of service credit, benefits, plans or programs for
57 which he or she was eligible at the date of his or her leave, and
58 any other benefits or rights of employment incident to his or her
59 employment position; provided, however, that the employer shall
60 continue to provide for and contribute to health insurance benefits
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for the duration of the leave under the same terms and conditions
as those existing prior to leave, unless said employee and
dependents are eligible for equivalent benefits under a group
insurance plan of a spouse who is not on leave. The employer need
not provide for the costs of any other benefits, plans or programs
during the period of parenting leave unless such employer so
provides for all employees on leave of absence.
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An employee who intends to utilize the right to leave shall notify
the employer at least four (4) weeks prior to the date when said
leave is expected to commence as to the anticipated commence-
ment of leave, the length of leave, and the expected date of return.
If such notice cannot be given, it shall be provided as soon as it
is practicable and shall not adversely affect the entitlement to or
length of leave.
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Section 5. Unlawful Practices76
(a) It shall be unlawful for any employer to discharge, fine,

suspend, expel, discipline or in any other manner discriminate
against an employee for (1) exercising any right to which such
employee is entitled under the provisions of this section, (2) or
with the purpose of interfering with the exercise of any right to
which such employee is entitled under this section.
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(b) It shall be unlawful for any employer to discharge, fine,
suspend, expel, discipline or in any other manner discriminate
against an employee who has filed a complaint or instituted or
caused to be instituted a proceeding under or related to this
section, or has testified or is about to testify in any inquiry or
proceeding or for having given or is about to give information
connected to any inquiry or proceeding relating to this section.
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(c) Any negative change in the seniority, status, employment,
benefits, pay or other terms or conditions of employment of an
employee who has been restored to a position pursuant to this
section that occurs within one year of such restoration, or of an
employee who has participated in proceedings or inquiries
pursuant to this section within one year of the termination of
proceedings shall be presumed to be retaliation under this section.
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Section 6. Administrative Enforcement97
The Commissioner of the Department of Labor and Industries98

Section 4. Notice
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99 shall be responsible for the interpretation and enforcement of the
100 provisions of this section, and may promulgate rules and
101 regulations pursuant thereto, including administrative rules of
102 procedure, service of complaints, and notice of hearings.
103 Section 7. Complaints, Appeals, Cause of Action
104 (a) In addition to the administrative enforcement described
105 below an employee may bring a civil action in superior court to
106 enforce the rights created by this section. Prior to bringing a civil
107 action to enforce these rights an employee must file a written
108 complaint with the Department of Labor and Industries as
109 described in subsections (b)-(e) below.
110 (b) Any employee alleging an act which violates any provision
111 of this section may file a written complaint with the Department
112 of Labor and Industries within 365 days after the last event
113 constituting the alleged violation. The department shall
114 promulgate regulations which prescribe the form and manner of
115 the complaint.
116 (c) Within five days of receipt of a written complaint the
117 department shall notify the employer that it is in receipt of such
118 complaint. The department shall attempt to resolve the subject
119 of the complaint by informal means and the parties shall cooperate
120 with the department. The department may request the parties to
121 submit relevant information and appear at a conciliation meeting
122 within fourteen days of the receipt of the initial complaint. If the
123 complaint is not resolved by informal means a hearing date shall
124 be set after any conciliation meeting but not later than fourteen
125 days after initial receipt of such complaint.
126 (d) A hearing shall be held within forty-five days of initial
127 receipt of the complaint. The hearing shall be held by a hearing
128 officer and shall conform to the requirements of chapter thirty A.
129 A written decision and order shall be issued within thirty days
130 of the conclusion of the hearing but no sooner than ten days after
131 the conclusion of the hearing.
132 (e) At the expiration of fourteen days after the filing of a
133 complaint with the department, but not later than ten days
134 following the conclusion of the subsection (d) hearing and prior
135 to issuance of a decision, the complainant may notify the
136 commissioner that (s)he desires to terminate the complaint in
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order to commence' a civil action in superior court. The
commissioner shall then dismiss the complaint. An employee
forfeits any right to recovery through the department if the
complaint is so dismissed. Provided that the commissioner has
been timely notified under this section, an employee may bring
a civil action for damages or injunctive relief in the superior court
within three years of the last event constituting the alleged
violation.
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(f) Any party aggrieved by a decision of a hearing officer held
pursuant to subsection (d) may, within thirty days of the date of
receipt of such decision, appeal to the commissioner of the
department. The commissioner shall reverse the decision of a
hearing officer only if it is determined on the basis of the record
below, that the hearing officer’s decision is beyond the scope of
his or her authority, arbitrary or capricious, contrary to law, or
unwarranted by the facts. The commissioner may weigh evidence,
but may not review determinations by the hearing officer
regarding the credibility of witnesses who have given testimony.
No oral arguments shall be allowed except when explicitly
requested by the commissioner, but briefs shall be considered if
submitted within 15 days of notice of the filing of an appeal.
Decisions of the commissioner shall be in writing, shall decide all
issues presented, and shall be issued with an order by the
commissioner within thirty days from the filing of the appeal.
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(g) Any appeal from a decision by the commissioner shall be
taken pursuant to section fourteen of chapter thirty A, except that
such appeal shall be filed with the appeals court of the
commonwealth.
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(h) The Commissioner of the Department of Labor and
Industries or his or her designee may file a complaint against any
employer for a violation of this section in the superior court within
three years of the last event constituting the alleged violation.
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vf?o (a) In an action brought under this section the court may enjoin
any act or practice which violates or may violate any provision
of this section, or order such other relief as is necessary and
appropriate to redress such violation or to enforce any provision
of this section.

171
172
173
174

Section 8. Relief
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(b) An employer which violates any of the provisions of this
section shall be liable to the employee affected in an amount equal
to any wages, salary, employment benefits, and other compensa-
tion determined by the court to have been denied or lost to such
employee by reason of the violation, plus interest on the total
monetary damages calculated at the prevailing rate, and an
additional equal amount as liquidated damages.
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(c) The court in any action under this section may, in addition
to any judgment awarded to the prevailing party, allow the
prevailing party areasonable attorney’s fee and costs of the action.
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Section 9. Nothing in this section shall be construed to affect
any bargaining agreement, company policy, or other state or
federal law which provides for greater or additional benefits than
those required under this section.
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189 Section 10. Wage Replacement
190 (a) Resolved that a special commission is hereby established for

the purpose of examining and planning for the establishment of
a statewide insurance plan for temporary disability and dependent
care/parenting leave. Said commission shall consist of three
members of the Senate, three members of the House of
Representatives, one of whom shall be the Assistant Majority
Whip and one of whom shall be the chair of the Committee on
Commerce and Labor, and seven members to be appointed by
the Governor, one of whom shall be the Secretary of the Executive
Office of Labor, one of whom shall be the Secretary of the
Executive Office of Economic Affairs, one of whom shall be the
Governor’s Advisor on Women’s Issues, one of whom shall be a
representative of the National Federation of Independent
Businesses, one of whom shall be a representative of the
Associated Industries of Massachusetts, one of whom shall be a
representative of the A.F.L.-C.1.0. and one of whom shall be a
representative of the Insurance Industry.
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207 Said commission shall report to the general court the results

of its investigation and study and its recommendations for an
insurance plan, together with drafts of legislation to carry its
recommendations into effect, by filing the same with the clerk of
the House of Representatives on or before the first Wednesday
in March 1989. The sum of fifty thousand dollars is hereby
appropriated for the work of said commission.
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