
By Mr. Morrissey of Quincy, petition of Michael W. Morrissey,
William R. Keating, Kevin P. Blanchette and Stanley C. Rosenberg
for legislation to establish the Massachusetts education trust to
provide for advance tuition payments and establishing an advance
tuition payment fund. Education.

In the Year One Thousand Nine Hundred and Eighty-Eight.

An Act establishing the Massachusetts education trust to
PROVIDE FOR ADVANCE TUITION PAYMENTS AND ESTABLISHING AN
ADVANCE TUITION PAYMENT FUND.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 The General Laws are hereby amended by inserting after
2 chapter 15C, the following chapter:

3

4 Section 1. This act shall be known and may be cited as the
5 “Massachusetts education trust act”.
6 Section 2. The general court hereby finds and declares the
7 following;
8 (a) It is an essential function of state government to forever
9 encourage schools and the means of education, as provided in the

10 constitution of the commonwealth.
11 (b) It is a responsibility of state government to maintain state
12 institutions of higher education as provided by the constitution
13 of the commonwealth.
14 (c) It is an essential function of state government to encourage
15 attendance at public institutions of higher education.
16 (d) Tuition costs at public institutions of higher education are
17 difficult for many to afford and are difficult to predict in order
18 to enable individuals and families to plan.
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19 (e) It is in the best interest of the people of this state to foster
20 public higher education in order to provide well-educated citizens.
21 (0 It is in the best interest of the people of this commonwealth
22 to encourage state residents desiring a public higher education to
23 enroll in slate public institutions of higher learning.
24 (g) It is in the best interest of the people of this commonwealth
25 to enhance and foster the ability of the residents of the
26 commonwealth to choose an independent, nonprofit higher
27 education in order to provide well educated citizens and to
28 encourage state residents desiring an independent higher
29 education to enroll in an independent degree-granting college or
30 university located in this state.
31 (h) Students in elementary and secondary schools tend to
32 achieve to a higher standard of performance when the payment
33 of tuition for their higher education is secured.
34 (i) Providing assistance to assure the higher education of the
35 citizens of this commonwealth is necessary and desirable for the
36 public health, safety, and welfare.
37 Section 3. In light of the findings described in section 2, the
38 general court declares the purposes of this act and of the
39 Massachusetts education trust created by this act to be;
40 (a) To encourage education and the means of education.
41 (b) To maintain public institutions of higher education by
42 helping to provide a stable financial base to these institutions.
43 (c) To provide wide and affordable access to public institutions
44 of higher education for the residents of this commonwealth.
45 (d) To encourage attendance at public institutions of higher
46 education.
47 (e) To provide students and their parents economic protection
48 against rising tuition costs.
49 (0 To provide students and their parents financing assistance
50 for postsecondary education at a public institution of higher
5 I education of their choice.
52 (g) To help provide the benefits of higher education to the
53 people of this commonwealth.
54 (h) To encourage elementary and secondary students in this
55 commonwealth to achieve high standards of performance.
56 Section 4. As used in this act, except where the context clearly
57 requires otherwise:
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58 (a) “Advance tuition payment contract” means a contract
59 entered into by the trust and a purchaser pursuant to section six
60 to provide for the higher education of a qualified beneficiary.
61 (b) “Board” means the board of directors of the Massachusetts
62 education trust described in section ten.
63 (c) “Fund” means the advance tuition payment fund created in
64 section nine.
65 (d) “Purchaser” means a person who makes or is obligated to
66 make advance tuition payments pursuant to an advance tuition
67 payment contract.
68 (e) “Qualified beneficiary” means any resident of this
69 commonwealth.
70 (f) “Public institution of higher education” means a college or
71 university described in section 3 of chapter 15A or any 4-year
72 degree-granting institution which institution is designated by the
73 commonwealth as a public institution of higher education for
74 purposes of this act.
75 (g) “Trust” means the Massachusetts education trust created in
76 section five.
77 (h) “Tuition” means the quarter or semester charges imposed
78 to attend a public institution of higher education in the
79 commonwealth and all mandatory fees required as a condition
80 of enrollment as determined by the board.
81 (i) “Weighted average tuition cost of public institutions of
82 higher education” means the tuition cost arrived at by adding the
83 products of the annual undergraduate tuition cost at each public
84 institution of higher education and its total number of
85 undergraduate fiscal year equated students, and then dividing the
86 gross total of this cumulation by the total number of
87 undergraduate fiscal year equated students attending public
88 institutions of higher education.

90 (1) There is created a public body corporate and politic to be
91 known as the Massachusetts education trust. The trust shall be
92 within the department of the state treasurer, but shall exercise its
93 prescribed statutory powers, duties, and functions independently
94 of the head of the department.
95 (2) The purposes, powers, and duties of the Massachusetts

89 Section 5.
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96 education trust are hereby vested in and shall be exercised by a

board of directors

99 (1) The trust, on behalf of itself and the commonwealth may
00 contract with a purchaser for the advance payment of tuition by
01 the purchaser for a qualified beneficiary to attend any of the public

I('2 institutions of higher education to which the qualified beneficary
103 is admitted, without further tuition cost to the qualified
104 beneficary. In addition, an advance tuition payment contract shall
105 set forth in a clear, understandable manner all of the following
106 (a) The amount of the payment or payments required from
107 the purchaser on behalf of the qualified beneficiary
108 (b) The terms and conditions for making the payment,
109 including, but not limited to, the date or dates upon which the
110 payment, or portion of the payment, shall be due
111 (c) Provisions for late payment charges and for default.
112 (d) The name and age of the qualified beneficary under the
113 contract. The purchaser, with the approval of and on conditions

I 14 determined by the trust, may subsequently substitute another
115 person for the qualified beneficiary originally named
116 (e) The number of credit hours covered by the contract.
117 (0 The name of the person entitled to terminate the contract,
I 18 which, as provided by the contract, may be the purchaser, the
119 qualified beneficiary, or a person to act on behalf of the purchaser
120 or qualified beneficiary, or any combination of these persons.
121 (g) The terms and conditions under which the contract may
122 be terminated and the amount of the refund, if any, to which the
123 person terminating the contract, or specifically the purchaser or
124 designated qualified beneficary if the contract so provides, shall
125 be entitled upon termination
126 (h) The assumption of a contractual obligation by the trust
127 to the qualified beneficiary on its own behalf and on behalf of
128 the state to provide for credit hours of higher education, not to
129 exceed the credit hours required for the granting of a
1 30 baccalaureate degree, at any public institution of higher education

3 I to which the qualified beneficiary is admitted. The advance tuition
132 payment contract shall provide for the credit hours of higher
133 education that a qualified beneficiary may receive under the

Section 6
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contract if the qualified beneficiary is not entitled to resident
tuition rates.

134
135

(i) The period of time from the beginning to the end of which
the qualified beneficiary may receive the benefits under the
contract.

136
137
138

(j) All other rights and obligations of the purchaser and the139
140 trust.

(k) Other terms, conditions, and provisions as the trust
considers in its sole discretion to be necessary or appropriate.

141
142

(2) The form of any advance tuition payment contract to be
entered into by the trust shall first be approved by the board of
regents.

143
144
145
146 (3) The trust shall make any arrangements that are necessary or

appropriate with public institutions of higher education in order
to fulfill its obligations under advance tuition payment contracts,
which arrangements may include, but need not be limited to, the
payment by the trust of the then actual resident tuition cost on
behalf of a qualified beneficiary to the public institution of higher
edcuation.

147
148
149
150
151
152
153 (4) All advance tuition payment contract shall provide that the

trust provide for the qualified beneficiary to attend a community
college in this commonwealth before entering a public institution
of higher education if the beneficiary so chooses and that the
contract may be terminated pursuant to section eight after
completing the requirements for a degree at a community college
in this commonwealth or before entering a public institution of
higher education.

154
155
156
157
158
159
160

(5) An advance tuition payment contract may provide that, if
after a number of years specified in the contract the contract has
not been terminated or the qualified beneficiary’s rights under the
contract have not been exercised, the trust, after making a
reasonable effort to locate the purchaser and qualified beneficiary
or the agent of either, shall retain the amounts otherwise payable
and the rights of the qualified beneficiary, the purchaser, or the
agent of either shall be considered terminated.

161
162
163
164
165
166
167
168
169

(1) At a minimum, the trust shall offer advance tuition payment
contracts of the two types set forth in subsections (2) and (3), to
be known as Plan A and Plan B, respectively.

170
171
172

Section 7.
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(2) Under Plan A;173
(a) A payment or series of payments shall be required from

the purchaser on behalf of a qualified beneficiary.
(b) If an advance tuition payment contract is terminated before

a qualified beneficiary earns a high school diploma or reaches the
age of majority, or pursuant to section 8(1 )(d), the trust shall
refund the face amount of the payment or payments in accordance
with the terms of the contract, less any administrative fee specified
in the contract, but shall not refund any investment income
attributable to the payments.

174
175
176
177
178
179
180
181
182
183 (c) Except as provided in subdivision (d), the trust shall

provide for the qualified beneficiary to attend a public institution
of higher education at which the qualified beneficiary attends for
the number of credit hours required by the institution for the
awarding of a baccalaureate degree, without further tuition cost
to the qualified beneficiary, except as provided in section 6(1) for
a qualified beneficiary who is not entitled to resident tuition rates.

184
185
186
187
188
189
190 (d) As an alternative to subdivision (c), the trust shall provide

for the qualified beneficiary to attend a public institution of higher
education at which the qualified beneficiary attends for a fixed
number of credit hours, as permitted by the trust, less than the
total number of credit hours required by the institution for the
awarding of a baccalaureate degree, without further tuition cost
to the qualified beneficiary for that fixed number of credit hours,
except as provided in section 6(1) for a qualified beneficiary who
is not entitled to residents tuition rates.

191
192
193
194
195
196
197
198

(3) Under Plan B199

200 (a) A payment or series of payments shall be required on behalt
of a qualified beneficiary.201

202 (b) If an advance tuition payment contract is terminated before
a qualilied beneliciary earns a high school diploma or reaches the
age of majority, or pursuant to section 8(1 )(d), the trust shall
refund the face amount of the payment or payments in accordance
with the terms of the contract, less any administrative fee specified
m the contract, together with all or a specified portion of accrued
investment income attributable to the payment or payments as
may be agreed to in the contract.

03
204
205

206
207
208
209
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(c) Except as provided in subdivision (d), the trust shall
provide for the qualified beneficiary to attend a public institution
of higher education at which the qualified beneficiary attends for
the number of credit hours required by the institution for the
awarding of a baccalaureate degree, without further tuition cost
to the qualified beneficiary, except as provided in section 6(1) for
a qualified beneficiary who is not entitled to resident tuition rates.

210
211
212
213
214
215
216

(d) As an alternative to subdivision (c), the trust shall provide
for the qualified beneficiary to attend a public institution of higher
education at which the qualified beneficiary attends for a fixed
number of credit hours, as permitted by the trust, less than the
total number of credit hours required by the institution for the
awarding of a baccalaureate degree, without further tuition cost
to the qualified beneficiary for that fixed number of credit hours,
except as provided in section 6(1) for a qualified beneficiary who
is not entitled to residents tuition rates.

217
218
219
220
221
222
223
224
225

(4) Contracts required to be offered by this section may require
that payment or payments from a purchaser, on behalf of a
qualified beneficiary who may attend a public institution of higher
education in less than four years after the date the contract is
entered into by the purchaser, be based upon attendance at a
certain public institution of higher education or at that public
institution of higher education with the highest prevailing tuition
cost for the number of credit hours covered by the contract.

226
227
228
229
230
231
232
233

(5) Contracts required to be offered by this section shall be
offered with two alternatives. One alternative shall offer advance
tuition payment contracts that provide the credit hours of higher
education necessary for the granting of a baccalaureate degree at
any of the public institutions of higher education. The second
alternative shall provide that the number of credit hours of higher
education a qualified beneficiary may receive under the contract
will be reduced to a percentage of the credit hours required lor
the granting of a baccalaureate degree at a public institution of
higher education, as specified in the contract, if the qualified
beneficiary enrolls in a public institution of higher education
imposing at the time the qualified beneficiary enrolls an annual
tuition rate that is greater than 105% of the weighted average
annual tuition rate of all public institutions of higher education.
This subsection shall not preclude a public institution of higher

234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
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249 education at which a qualified beneficiary is entitled to receive
250 less than the minimum number of credit hours required for the
251 granting of a baccalaureate degree from providing that qualified
252 beneficiary, without further tuition charges, the additional credit
253 hours necessary to receive a baccalaureate degree
254 (6) If a beneficiary of an advance tuition payment contract with
255 either an alternative 1 or alternative 2 designation, as described
256 in subsection (5), attends a community college for 2 years at the
7 lii I t 1 II r ~

� V-» rUfin r-r~\ OX ' otfpnH oni’ ftotoprescribed tuition rate, that beneficiary then may attend any state
institution of higher education at no additional tuition cost and

259 receive the number of credit hours necessary for the awarding of
260 a baccalaureate degree
261 SectionB. (I) An advance tuition payment contract shall
262 authorize a termination of the contract when any one of the
263 following occurs:following occurs
264 (a) The qualified beneficiary dies
265 (hi The (nullified beneficiary is(b) The qualified beneficiary is not admitted to a public
266 institution of higher education after making proper application
267 (c) The qualified beneficiary certifies to the trust that he or
26X she has decided to attend and has been accepted by an
269 independent, degree-granting institution of postsecondary

O education recognized by the state board of regents or, after he
271 or she has a high school diploma or has reached the age of
272 majority, he or she has decided not to attend a public institution

higher education and requests, in writing, before July fifteenth
of the year in which the qualified beneficiary desires to terminate4

5 the contract, that the advance tuition payment contract be
6 terminated

277 (d) Other circumstances, determined bv the trust and set forth
in the advance tuition payment contract, occur

279 (2) Except as provided in section 7(2)(b) and (3)(b), and advance
2SO payment contract shall provide for a refund pursuant to this

ction to a person to whom the refund is payable under the
2X2 conn act upon termination of the contract. If the qualified
2X3 beneficiary has a high school diploma or has reached the age of
2X4 majority, and attends an institution of higher education, the

amount of a refund, except as provided in subsection (4) shall
X 6 be the lesser of the average tuition cost of all public institutions

2X7 of higher education on the date of termination of the contract
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or the face amount of the payment or payments and any accrued
investment income attributable to the payment or payments, if
he or she is covered by alternative 1, as described in section 7(5),
or the lowest tuition cost of all public institutions of higher
education on the date of termination of the contract if he or she
is covered by alternative 2 or does not attend an institution of
higher education. The amount of a refund shall be reduced by an
appropriate percentage if the purchaser entered into an advance
tuition payment contract that provided for a fixed number of
credit hours less than the total number of credit hours required
by a public institution of higher education for the awarding of
a baccalaureate degree, by the amount transferred to a community
college on behalf of a qualified beneficiary when the contract is
terminated as provided in section 6(4), and by the amount
transferred to a public institution of higher education on behalf
of a qualified beneficiary. Termination of a contract and the right
to receive a refund shall not be authorized under the contract if
the qualifed beneficiary has completed more than '/2 of the credit
hours required by the public institution of higher education for
the awarding of a baccalaureate degree. However, this provision
shall not affect the termination and refund rights of a graduate
of a community college. Pursuant to this subsection and except
as provided by subsection (3), the trust shall make refund
payments in equal installments over 4 years and not later than
August 15 of the year due.

288
289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312

(3) An advance tuition payment contract shall authorize a
person, who is entitled under the advance tuition payment contract
to terminate the contract, to direct payment of the refund to an
independent degree-granting college or university located in this
commonwealth or to a community college located in this
commonwealth. If directed to make payments pursuant to this
subsection, the trust shall transfer to the designated institution an
amount equal to the tuition due for the qualified beneficiary, but
the trust shall not transfer a cumulative amount greater than the
refund to which the person is entitled. If the refund exceeds the
total amount of transfers directed to the designated institution, the
excess shall be returned to the person to whom the refund is
otherwise payable.

313
314
315
316
317
318
319
320
321
322
323
324
325
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(4) Notwithstanding any other section of this act, the amount
of a refund paid upon termination of the advance tuition payment
contract by a person who directs the trust pursuant to subsection
(3) to transfer the refund to an independent degree-granting
college or university located in this state shall not be less than the
prevailing weighted average tuition cost of state institutions of
higher education for the number of credit hours covered by the
contract on the date of termination. In calculating the amount
of a refund for an advance payment contract containing the
restrictions provided by section 7(5), the prevailing weighted
average tuition cost shall be based upon only those public
institutions of higher education at which the qualified beneficiary
could have received sufficient credit hours for a baccalaureate
degree.

Section 9. (1) There is hereby created under the jurisdiction
and control of the board an advance tuition payment fund.
Payments received by the trust from purchasers on behalf of
qualified beneficiaries or from any other source, public or private,
shall be placed in the fund. The fund may be divided into separate
accounts.

(2) Assets of the trust shall not be considered public revenues
or common cash of the commonwealth:

(3) Unless otherwise provided by resolution of the board, assets
of the trust shall be expended in the following order of priority:

(a) To make payments to public institutions of higher
education on behalf of qualified beneficiaries.

(b) To make refunds upon termination of an advance tuition
payment contract.

(c) To pay the costs of administration and organization of the
trust and the fund.

(4) Assets of the trust may be invested in any instrument,
obligation, security, or property considered appropriate by the
trust and may be pooled for investment purposes with investments
of the commonwealth including, but not limited to, state pension
funds, on such terms and conditions as are agreeable to the trust.

Section 10. (1) The board shall consist of the state treasurer,
and eight other members w'ith knowledge, skill, and experience
in the academic, business, or financial field, who shall be
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appointed by the governor. Not more than two of the eight
appointed members of the board shall be during their term of
office on the board, either officials, appointees, or employees of
this commonwealth. Of the six remaining members appointed by
the governor, one shall be appointed from one or more nominees
of the speaker of the house of representatives, one shall be
appointed from one or more nominees of the president of the
senate, one shall be a president of public institution of higher
education or his designee.

364
365
366
367
368
369
370
371
372

One shall be a president of a community college, and one shall
represent the interests of independent degree-granting colleges
and universities located in this commonwealth six of the eight
appointed members shall serve for fixed terms. Of the six such
members first appointed, two shall be appointed for a term that
expires December 31, 1989, two shall be appointed for a term that
expires December 31, 1990, and two shall be appointed for a term
that expires December 31, 1991. Upon a completion of each fixed
term, a member shall be appointed for a term of three years.

373
374
375
376
377
378
379
380
381

A member shall serve until a successor is appointed, and a
vacancy shall be filled for the balance of the unexpired term in
the same manner as the original appointment. The chief executive
officer or director of any state department, who is a designated
member of or an appointee to the board, may appoint a deputy
to serve as a voting member of the board in the absence of the
chief executive officer or director. The governor shall designate
one member of the board to serve as its chairperson. The governor
shall appoint two members of the board to serve at the pleasure
of the governor, one of whom shall be designated by the governor
as the president and chief executive officer of the trust and one
of whom shall be designated by the governor as the vice-president
of the trust.

382
383
384
385
386
387
388
389
390
391
392
393
394

Two members of the board, other than the president and vice-
president if they are not otherwise employees of the common-
wealth shall serve without compensation, but shall be reimbursed
for all actual and necessary expenses.

395
396
'397
398
399 (3) The board may delegate to its president, vice-president, or

others such functions and authority as the board considers
necessary or appropriate. These functions may include, but are

400
401
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402 not limited to, the oversight and supervision of employees of the
403 trust.
404 (4) A majority of the members of the board serving shall constitute
405 a quorum for the transaction of business at a meeting of the board,
406 or the exercise of a power or function of the trust, notwithstanding
407 the existence of 1 or more vacancies. Voting upon action taken
408 by the board shall be conducted by majority vote of the members
409 present in person at a meeting of the board, and, if authorized
410 by the bylaws of the board and when a quorum is present in person
411 at the meeting, by use of amplified telephonic equipment. The
412 board shall meet at the call of the chair and as may be provided
413 in the bylaws of the trust. Meetings of the board may be held
414 anywhere within the commonwealth.
415 (5) The business which the board may perform shall be
416 conducted at a public meeting of the board held in compliance
417 with the open meetings law. Public notice of the time, date, and
418 place of the meeting shall be given in the manner set forth therein
419 (6) A writing prepared, owned, used, in the possession of, or
420 retained by the board in the performance of an official function
421 shall be made available to the public in compliance with the
422 freedom of information act.
423 Section 11. In addition to the powers granted by other
424 provisions of this act, the board shall have the powers necessary
425 or convenient to carry out and effectuate the purposes, objectives,
426 and provisions of this act, the purposes and objectives of the trust,
427 and the powers delegated by other laws or executive orders,
428 including, but not limited to, the power to;

429 (a) Invest any money of the trust, at the board’s discretion,
430 in any instruments, obligations, securities, or property determined
431 proper by the board, and name and use depositories for its money.
432 (b) Pay money to public institutions of higher education from
433 the trust
434 (c) Impose reasonable residency requirements for qualified
435 beneficiaries
436 (d) Impose reasonable limits on the number of participants in
437 the trust.
438 (e) Segregate contributions and payments to the trust into
439 various accounts and funds
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440 (f) Contract for goods and services and engage personnel as
is necessary and engage the services of private consultants,
actuaries, managers, legal counsel, and auditors for rendering
professional, management, and technical assistance and advice,
payable out of any money of the trust.

441
442
443
444

(g) Solicit and accept gifts, grants, loans, and other aids from
any person or the federal, state, or a local government or any
agency of the federal, state, or a local government, or to
participate in any other way in any federal, state, or local
government program.

445
446
447
448
449

(h) Charge, impose, and collect administrative fees and charges
in connection with any transaction and provide for reasonable
penalties, including default, for delinquent payment of fees or
charges or for fraud.

450
451
452
453
454 (i) Procure insurance against any loss in connection with the

trust’s property, assets, or activities.455
(j) Sue and be sued; to have a seal and alter the same at

pleasure; to have perpetual succession; to make, execute, and
deliver contracts, conveyances, and other instruments necessary
or convenient to the exercise of its powers; and to make and amend
bylaws.

456
457
458
459
460

(k) Enter into contracts on behalf of the commonwealth.461
462 (1) Administer the funds of the trust.

(m) Indemnify or procure insurance indemnifying any member
of the board from personal loss or accountability from liability
resulting from a member’s action or inaction as a member of the
board, including, but not limited to, liability asserted by a person
on any bonds or notes of the authority.

463
464
465
466
467
468 (n) Impose reasonable time limits on use of the tuition

benefits provided by the trust, if the limits are made a part of the
contract.

469
470
471 (o) Define the terms and conditions under which money may

be withdrawn from the trust, including, but not limited to,
reasonable charges and fees for any such withdrawal, if the terms
and conditions are made a part of the contract.

472
473
474
475 (p) Provide for receiving contributions in lump sums or

periodic sums.476
477 (q) Establish policies, procedures, and eligibility criteria to

implement this act.478
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479 (r) Enter into arrangements with private institutions of higher
480 education for the trust to offer on behalf of the institution advance
481 tuition payment contracts under which the said institution of
482 higher education will be contractually obligated to provide a
483 beneficiary under the contract with credit hours of higher
484 education in addition to thoserequired for a baccalaureate degree.
485 Section 12. The board shall annually prepare or cause to be
486 prepared an accounting of the trust and shall transmit a copy of
487 the accounting to the governor, the president of the senate, the
488 speaker of the house of representatives, and the house and senate
489 committees on ways and means and the joint committee on
490 education. The board shall also make available the accounting of
491 the trust to the purchasers of the trust. The accounts of the board
492 shall be subject to annual audits by the state auditor or a certified
493 public accountant appointed by the auditor.
494 Section 13. (1) The trust shall be administered in a manner
495 reasonably designed to be actuarially sound such that the assets
496 of the trust will be sufficient to defray the obligations of the trust.
497 (2) In the accounting of the trust made pursuant to section
498 twelve, the trust board shall annually evaluate and cause to be
499 evaluated by a nationally recognized actuary the actuarial
500 soundness of the trust and determine the additional assets needed,
501 if any, to defray the obligations of the trust. If there are not funds
502 sufficient to ensure the actuarial soundness of the trust as

503 determined by the nationally recognized actuary, the trust shall
504 adjust payments of subsequent purchasers to ensure its actuarial
505 soundness. If there are insufficient numbers of new purchasers to

506 ensure the actuarial soundness of a plan of the trust, the available
507 assets of the trust attributable to the plan shall be immediately
508 prorated among the then existing contracts, and these shares shall
509 be applied, at the option of the person to whom the refund is
5)0 payable or would be payable under the contract upon termination
51 I of the contract, either towards the purposes of the contract for
512 a qualified beneficiary or disbursed to the person to whom the

refund is payable or would be payable under the contract upon
514 termination ot the contract
515 (3) An advance tuition payment contract shall not be entered
516 b\ (lie trust until the internal revenue service has issued a favorable
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ruling or opinion that the purchaser of the advance tuition
payment contract will not be considered actually or constructively
to be in receipt of income. If an unfavorable ruling or opinion
with regard to this issue is rendered by the internal revenue service,
the board shall present a report to the legislature outlining
recommendations for the modification and continuance of the
program, including a recommendation of whether the trust may
offer contracts on behalf of itself to provide for the advance
purchase of incremental portions of the number of credit hours
necessary for a baccalaureate degree.

517
518
519
520
521
522
523
524
525
526

(4) Before entering into advance tuition payment contracts with
purchasers, the state shall solicit answers to appropriate ruling
requests from the securities and exchange commission regarding
the application of federal security laws to the trust. No contracts
shall be entered without the authority making known the status
of the request.

527
528
529
530
531
532

Section 14. Public institutions of higher education, purchasers,
and qualified beneficiaries may enforce this act and any contract
entered into pursuant to this act in the superior court.

533
534
535

Section 15. The property of the trust and its income and
operation shall be exempt from all taxation by the commonwealth
or any of its political subdivisions.

536
537
538

Section 16. The trust, in its discretion, may contract with
others, public or private, for the provision of all or a portion of
the services necessary for the management and operation of the
trust. The trust shall also endeavor to work with private sector
investment managers, public institutions of higher education, and
independent degree-granting colleges and universities in this
commonwealth to study the feasibility of instituting programs
between these parties that insure full tuition payment upon
purchase of a prepayment plan. The trust shall evaluate the
feasibility and actuarial soundness of a prepayment plan
exclusively for community and junior colleges. The board shall
submit a report to the general court on or December 31. 1989
regarding its success at instituting programs between private
sector investment managers, public institutions of higher
education, and independent degree-granting colleges and
universities of the commonwealth that insure full tuition
prepayment plans.

539
540
541
542
543
544
545
546
547
548
549
�550

r 551
552
553
554
555
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Section 17. The assets of the trust shall be preserved, invested,
and expended solely pursuant to and for the purposes set forth
in this act and shall not be loaned or otherwise transferred or used
by the commonwealth for any purpose other than the purposes
of this act. This section shall not be construed to prohibit the trust
from investing in, by purchase or otherwise, bonds, notes, or other
obligations of the commonwealth, an agency of the common-
wealth, or an instrumentality of the commonwealth.

556
557

558
559
560
561
562
563

Section 18. Nothing in this act or in an advance tuition
payment contract entered into pursuant to this act shall be
construed as a promise or guarantee by the trust or the state that
a person will be admitted to a public institution of higher
education or to a particular public institution of higher education,
will be allowed to continue to attend a public institution of higher
education after having been admitted, or will be graduated from
a public institution of higher education.

564
565
566

567
568
569
570
571

Section 19. An advance tuition payment contract may not be
sold or otherwise transferred by the purchaser or qualified
beneficiary without the prior approval of the trust.

577
5

574
Section 20. The purchaser may deduct from taxable income

the following payments made by the purchaser in the tax year:
S7S

576

(a) The amount of payment made under an advance tuition
payment contract.57X

(b) The amount of payment made under a contract with a
private sector investment manager that meets all of the following
criteria:

579
580
581

(i) The contract is certified and approved by the board to
provide equivalent benefits and rights to purchasers and
beneficiaries as an advance tuition payment contract.

583

554
(ii) The contract applies only for a public institution of higher

education or a community college.
585

586
) 1 he contract provides for enrollment bv the contract’s58

qualified beneficiary in not less than 4 years after the date on which
the contract is entered into. 1589

(iv) The contract is entered into either590

(A) Altct the purchaser has had his or her offer to enter into
an advance tuition payment contract rejected by the board, if the
board determines that the trust cannot accept an unlimited
number of enrollees upon an actuarially sound basis.

91

5 in

94
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(B) After the board determines that the trust can accept an
unlimited number of enrollees upon an actuarially sound basis.

595
596

Section 21. This act shall be construed liberally to effectuate
the legislative intent, the purposes of the act, and as complete and
independent authority for the performance of each and every act
and thing authorized in the act, and all powers granted in the act
shall be broadly interpreted to effectuate such intent and purposes
and not as to limitation of powers.

597
598
599
600
601
602

Section 22. If any provision of this act shall be adjudged
unconstitutional or ineffective, no other provision of this act shall
on account thereof be considered invalid or ineffective.

603
604
605








