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Accompanying the fifth recommendation of the Department of the
State Auditor (House, No. 3). State Administration.

In the Year One Thousand Nine Hundred and Eighty-Nine

An Act relative to the commonwealth’s contract debarment
PROCESS.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 44C of Chapter 149 is hereby amended
2 by striking said section and inserting the following new section:
3 Section 44C. List- of Debarred Contractors; Debarment
4 Procedure.
5 Section 1.(1) The words and phrases defined in this section
6 shall have the meanings set forth below whenever they appear in
7 this section.
8 “Affiliates” means entities which are affiliates of each other
9 when either directly or indirectly one person controls or has the

10 power to control another, or when a third party controls or has
11 the power to control both.
12 “Contractor” means any person or entity that has furnished or
13 seeks to furnish supplies or services under a contract with a public
14 agency or with an individual or entity under contract with a public
15 agency.
16 “Debarment” means an exclusion from public contracting or
17 subcontracting for a reasonable, specified period of time
18 commensurate with the seriousness of the offense.
19 “Public agency” means a department, agency, board,
20 commission, authority, activity or instrumentality of the
21 commonwealth, or of any political subdivision of the common-
-22 wealth, or of two or more subdivisions thereof.
23 “Public contract” means any contract for the furnishing of
24 supplies or services to any public agency.
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25 “Secretary” means the head of an executive office established
26 under chapter six A, or his designee within such executive office,
27 or the secretary of administration.
28 “Suspension” means the temporary halting of any contract(s)
29 held by a contractor who is facing a pending debarment hearing
30 on said contract(s).
31 “Secretary of administration” means the secretary of the
32 executive office for administration and finance appointed
33 pursuant to section four, or his designee within the executive
34 office.
35 (2) The secretary of administration shall establish and maintain
36 a consolidated list of contractors to whom public contracts will
37 not be awarded and from whom offers, bids, or proposals will
38 not be solicited.
39 The list shall show at a minimum the following information:
40 (1) the names of those persons and entities debarred in
41 alphabetical order with appropriate cross reference where more
42 than one name is involved in a single debarment; (2) the basis for
43 authority for each debarment; (3) the extent of restrictions
44 imposed; (4) the termination date of each debarment; (5) the
45 names of those persons and entities currently under suspension
46 pending the final outcome of their debarment hearing; (6) the basis
47 for authority for the proposed debarment; and (7) the hearing date
48 set for debarment proceedings.
49 The Secretary of Administration shall cause the list to be kept
50 current by the issuance of additions and deletions. The list shall
5! be published, together with notices of additions and deletions
52 therefrom, in the goods and services bulletin and the central
53 register published by the state secretary and in such other
54 publication as the secretary of administration shall designate. The
55 Secretary shall also forward said list to the inspector general
56 council and shall immediately notify said council of any addition
57 to or deletion from said list.
58 (3) Debarment may be imposed for any of the following causes;

59 (a) conviction or final adjudication by a court or administrative
60 agency of competent jurisdiction for any of the following offenses:
61 (i) a criminal offense incident to obtaining or attempting to obtain
62 a public or private contract or subcontract, or in the performance
63 of such contract or subcontract; (ii) a criminal offense involving
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embezzlement, theft, forgery, bribery, falsification or destruction
of records, receiving stolen property or any other offense
indicating a lack of business integrity or business honesty which
seriously and directly affects the contractor’s present responsibil-
ity as a public contractor; (iii) a violation of state or federal
antitrust laws arising out of the submission of bids or proposals;
(iv) a violation of state or federal laws regulating campaign
contributions; (v) a violation of any state or federal law regulating
hours of labor, prevailing wages, minimum wages, overtime pay,
equal pay or child labor; (vi) a violation of any state or federal
law prohibiting discrimination in employment; (vii) repeated or
aggravated violation of any state or federal law regulating labor
relations or occupational health or safety; (viii) a violation of
chapter two hundred and sixty-eight A; or (b) clear and convincing
evidence as determined by the secretary of any of the following
acts; (i) willful supplying of materially false information incident
to obtaining or attempting to obtain or performing any public
contract or subcontract; (ii) willful failure to comply with record-
keeping and accounting requirements prescribed by law or
regulation; (ii) a record of failure to perform or of unsatisfactory
performance in accordance with the terms of one or more public
contracts, provided that such failure to perform or unsatisfactory
performance has occurred within a reasonable period of time
preceding the determination to debar and provided further that
such failure to perform or unsatisfactory performance was not
caused by factors beyond the contractor’s control; (iv) any other
cause affecting the responsibility of a contractor which the
secretary determines to be of such serious and compelling nature
as to warrant debarment.
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(4) In determining whether to debar a contractor, or the period
of a debarment, all mitigating facts and circumstances shall be
taken into consideration. Except as precluded by statute, a
debarment may be removed or the period thereof may be reduced
by the secretary of administration upon the submission of an
application supported by documentary evidence setting forth
appropriate grounds for the granting of relief, such as newly
discovered material evidence, reversal of a judgment or
conviction, bona fide change of ownership or management, or the
elimination of the cause for which the debarment was imposed.
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103 (5) No contractor may be debarred unless the secretary
104 proposing the debarment first informs the contractor by written
105 notice of the debarment mailed by registered or certified mail to
106 the contractor’s last known address. The notice shall inform the
107 contractor of the reasons for the debarment and shall state that
108 the contractor will be accorded an opportunity for a hearing if
109 the contractor so requests within fourteen days ofreceipt of notice.
110 A hearing requested under this section shall be conducted by
111 the secretary within thirty days of receipt of the request, unless
112 the secretary grants additional time therefor. The hearing shall
113 be conducted according to the rules for the conduct of
114 adjudicatory hearings established by the commissioner of
115 administration pursuant to chapter thirty A. A debarment shall
116 not be imposed until (i) fourteen days after receipt by the
117 contractor of notice of the proposed debarment if no hearing is
118 requested, or (ii) the issuance of a written decision by the secretary
119 which makes specific findings that there is clear and convincing
120 evidence to support the debarment and that debarment for the
121 period specified in the decision is required to protect the integrity
122 of the public contracting process. A contractor shall be notified
123 within 14 days of the decision by registered or certified mail, and
124 of the contractor’s right to judicial review in the event that the
125 decision is adverse to the contractor.
126 (6) During the pendence of the debarment proceeding, the
127 secretary shall have the authority to suspend any contract(s) held
128 by the contractor which relate to the proposed debarment.
129 Suspension may be initiated simultaneously with the debarment
130 process by including notice of suspension in the required
131 debarment notice to the contractor. The effect of the suspension
132 during the pendency of the hearing shall be equivalent to the effect
133 of debarment, as defined in Section 3 herein. Upon notifying the
134 contractor of the suspension, the secretary shall notify the
135 secretary of administration of the determination; who shall
136 immediately place the contractor’s name on the debarment list
137 maintained by the secretary, noting that said contractor has been
138 suspended pending the debarment hearing. The secretary
139 conducting the debarment hearing shall, upon a final determina-
-140 tion in the debarment hearing, immediately notify the secretary
141 ofadministration of the decision. Upon notification, the secretary
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of administration shall either remove the contractor from the list
or place the contractor on the debarment list, pursuant to section 1.
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Any secretary who receives a debarment referral shall have sixty
days in which to commence debarment proceedings. If the
secretary determines that commencement within sixty days is not
feasible, he may transfer the referral to the executive office of
administration and finance, who shall have sixty days from date
of notification from said secretary to commence proceedings.
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The secretary of administration may by regulation provide for
the consolidation of hearings, the removal of debarment
proceedings to the executive office of administration and finance,
and the timely commencement of proceedings upon the complaint
of any public agency.
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(7) During a period of debarment, offers, bids or proposals
shall not be solicited or considered from debarred contractors,and
contractors shall not contract for supplies or services from
debarred subcontractors on any public contract.
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(8) A debarment' may include all known affiliates of a
contractor. The decision to include a known affiliate within the
scope of a debarment shall be made on a case-by-case basis, after
giving due regard to all relevant facts and circumstances. The
offense or act of an individual justifying suspension may be
imputed to the entity with which the individual is connected when
such offense or act was accomplished with the knowledge or
approval of the entity. Likewise, when an entity is involved in an
offense or act justifying debarment, any individual may be
debarred who (i) was a principal or officer of the entity and who
knew or reasonably should have known of the offense or act and
failed to take reasonable steps to prevent the offense or act, or
(ii) who was involved in the commission of the offense or act. An
affiliate, entity or individual may not be debarred unless it is
afforded prior notice and opportunity for a hearing in accordance
with the provisions of this section.

159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174

SECTION 2. The provisions of this act shall apply only to
contracts solicited or entered into after the effective date of this
act. Any renewal, extension, modification, or exercise of any
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4 option under any contract after the effective date of this act shall
5 be subject to the provisions of this act. The parties to any other
6 contract may agree to the application of the provisions of this act

to the contract.

1 SECTION 3. If a court invalidates any provision or applica-
-2 tion of this act to a person or set of circumstances, the invalidity
3 shall not affect the other provisions or applications of this act.
4 To this end, the provisions of this act are severable.
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