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By Mr. Morin of Barnstable, petition ofPeter B. Morin and another
realtive to tort liability in the Commonwealth. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Nine.

i
An Act reforming tort liability in the commonwealth.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. (Short Title)
2 This Act shall be cited as The Tort Liability Reform Act of 1989.

2 Chapter 2318 of the General Laws is hereby amended by
3 striking the title of said Chapter and inserting in its place the
4 following new title:
5 “Comparative negligence, Assumption of Risk, Joint and/or
6 Several Liability, Contribution among Joint Tortfeasors.”

2 Chapter 2318 of the General Laws is hereby further amended
3 by striking sections one through four, inclusive, and inserting in
4 their places the following new sections:
5 Section 1. Definitions:
6 The following words, as used in this Act, shall have the meaning
7 set forth below, unless the context clearly requires otherwise:

.8 (1) “Damages” mean pain, suffering, inconvenience, physical
*9 impairment, disfigurement, mental anguish, emotional distress,

10 loss of society and companionship, loss of consortium, injury to
11 reputation, humiliation, any other theory of damages such as fear
12 of loss or illness or injury, loss of earnings and earning capacity,
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1 SECTION 2.

1 SECTION 3.
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loss of income, medical expenses and medical care, rehabilitation
services, custodial care, burial costs, loss of use of property, cost
of repair or replacement of property, costs of repair or
replacement of property, costs of obtaining substitute domestic
services, loss of employment, loss of business or employment
opportunities, and other objectively verifiable monetary losses.
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(2) “Fault” means an act or omission of a person which is a
proximate cause of injury or death to another person or persons
damage to property, tangible or intangible, or economic injury,
but shall not include any tort which results from an act or omission
committed with specific wrongful intent.
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23
24 (3) “Comparative fault” means the degree to which the fault

of each person was the proximate cause of the alleged injury or
death or damage to property, tangible or intangible.

25
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27 (4) “Person” means any individual, corporation, company,

association, firm, partnership, society, joint stock company, or
any other entity, including any governmental entity or
unincorporated association of persons.
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Section eighty-five of Chapter two hundred thirty-one of the
General Laws is hereby repealed.
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Section 3. Comparative Negligence34
35 In any action to recover damages for negligence resulting in

death or in injury to person or property, the liability of each person
who caused the injury shall be allocated to each person in direct
proportion to that person’s degree of fault. A person may recover
damages if the negligence of such person is equal to or less than
the aggregate fault of all defendants and non parties, but such
damages shall be diminished in proportion to the amount of
negligence attributal to the person for whose injury, damage, or
death recovery is made. Where negligence of the plaintiff exceeds
the aggregate negligence of all defendants and non parties, the
plaintiff shall be barred from any recovery. In determining by
what amount the plaintiff’s damages shall be diminished
barred, the negligence of each plaintiff shall be compared to thef
total negligence of each plaintiff all defendants and nonparties.
The combined total of the plaintiff’s negligence taken together
with all of the negligence of all defendants and nonparties shall
equal one hundred percent.
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52 Section 4. Assumption of Risk
53 Assumption of the risk shall operate as a complete bar to an
54 action when the injured person (1) expressly, in writing or orally,
55 assumed the risk of injury or (2) had knowledge of the risk, as
56 established by actions, statements, or direct testimony, yet
57 undertook or continued the activity that constituted exposure to the
58 risk. Where assumption of the risk is not a complete bar to an
59 action, and where reasonably prudent persons would have realized
60 the risk before exposing themselves to it, assumption of the risk
|l shall be considered a factor in determining the degree of fault.
62 In all cases involving products, structures or services where a
63 warning has been provided concerning the product, structure or
64 service, including any warning required or approved by a federal
65 or state government body or regulatory agency, proof of the
66 existence of the warning will create a rebuttable presumption that
67 the plaintiff knew of the warning’s content.
68 The violation of a criminal statute, ordinance or regulation by
69 a plaintiffwhich contributed to said injury, death or damage, shall
70 be considered as evidence of negligence of that plaintiff, but the
71 violation of said statute, ordinance or regulation shall not as a
72 matter of law and for that reason alone, serve to bar a plaintiff
73 from recovery.

74 The burden of alleging and proving negligence which serves to
75 diminish a plaintiffs damages or bar recovery under this section
76 shall be upon the person who seeks to establish such negligence.

Contributory negligence shall not bar recovery in any action
78 by any person or legal representative to recover damages resulting
79 in death or injury to person or property, except as provided herein.
80 Section 5. Joint/Several Liability
81 (a) Except as otherwise provided in Section 6, in any action
82 for personal injury, property damage, or wrongful death, where
83 more than one person is alleged to be at fault, the liability of each
84 defendant for damages shall be several only and shall not be joint.

|5 The portion of damages for which each defendant is liable shall
86 be determined by multiplying the total damages allowed by a
87 fraction in which the numerator is the person’s percentage of
88 negligence, which percentage shall be determined by the trier of
89 fact, and the denominator is the total of the percentages of fault
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90 to be attributable to all persons. Any percentage of negligence
attributable to the person bringing the action shall not be included
in the total of percentages of negligence that is the denominator
in the fraction.
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(b) In assessing percentages of fault the trier of fact shall
consider the fault of all persons who contributed to the alleged
injury or death or damage to property, tangible or intangible,
regardless of whether said person was, or could have been, named
as a party to the suit. Negligence or fault of a nonparty may be j

considered if the plaintiff entered into a settlementagreement with ’

the nonparty or if the defending party gives notice within one
hundred twenty days of the date of trial that a nonparty was
wholly or partially at fault. The notice shall be given by filing a
pleading in the action designating such nonparty and setting forth
such nonparty’s name and last known address, or the best
identification of such nonparty which is possible under the
circumstances, together with a brief statement on the basis for
believing such nonparty to be at fault.
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(c) Nothing in this Act shall be intended to eliminate or
diminish any defenses or immunities which currently exist, except
as expressly noted herein. Assessments of percentages of fault for
nonparties shall be used solely for the purpose of accurately
determining the fault of named parties. Where fault is assessed
against nonparties, finding of such fault shall not subject any
nonparty to liability in this or any other action, or be introduced
as evidence of liability in any action.
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Section 6. Joint LiabilityI 16
Notwithstanding the provisions of Section 5 to the contrary,

joint liability may be imposed upon any defendant or defendants
who are found by the trier of fact to have committed an intentional
act which is the proximate cause of injury complained of; or to
have consciously pursued a common plan or design to commit
a tortious act in concert with other, provided however, that such f
defendant shall be held responsible only for the portion of fault
assessed to those with whom he is found to have acted in concert.
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Section 7. Rights of Contribution125
(a) Except as otherwise provided in this chapter, where two or

more persons become jointly liable in tort for the same injury to
126
127
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28 person or property, there shall be a right of contribution among
29 them even though judgment has not been recovered against all
30 or any of them.
31 (b) The right of contribution shall exist only in favor of a joint
32 tortfeasor, hereinafter call tortfeasor, who has paid more than his
33 pro rata share of the common liability, and his total recovery shall
134 be limited to the amount paid by him in excess of his pro rata

135 share. No tortfeasor shall be compelled to make contribution
[36 beyond his own pro rata share of the entire liability.
137 (c) A tortfeasor who enters into a settlement with a claimant
138 shall not be entitled to recover contribution from another
139 tortfeasor in respect to any amount paid in settlement which is
140 in excess of what was reasonable.
141 (d) A liability insurer, who by payment has discharged in full
142 or in part the liability of a tortfeasor and has thereby discharged
143 in full its obligation as insurer, shall be subrogated to the
144 tortfeasor’s right of contribution to the extent of the amount it
145 has paid in excess of the tortfeasor’s pro rata share of the common
146 liability. This provision shall not limit or impair any right of
147 subrogation arising from any other relationship.
148 (e) This chapter shall not impair any right of indemnity under
149 existing law. Where one tortfeasor is entitled to indemnity from
150 another, the right of the indemnity obligee shall be for indemnity
151 and not contribution, and the indemnity obligor shall not be
152 entitled to contribution from the obligee for any portion of his
153 indemnity obligation.
154 (f) In determining the pro rata shares of tortfeasors in the entire
155 liability (a) their relative degrees of fault shall not be considered;
156 (b) if equity requires, the collective liability of some as a group
157 shall constitute a single share; and (c) principles of equity
158 applicable to contribution generally shall apply.
159 Section 8. Enforcement of Contribution, Limitation
160 (a)Whether or not judgement has been entered in an action
‘l6l against two or more joint tortfeasors for the same injury,
162 contribution may be enforced by separate action.
163 (b) Where a judgement has been entered in an action against
164 two or more joint tortfeasors for the same injury, contribution
165 may be enforced in that action by judgement in favor of one
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paragraph, if the court finds that all or substantially all of the
defenses, setoffs or counterclaims to any portion of a monetary
claim made by any party who was represented by counsel during
most or all of the proceeding were without merit and advanced
in good faith, the court shall award interest to the claimant on
that portion of the claim according to the provisions of the
preceding paragraph.
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In any award made pursuant to either of the preceding
paragraphs, the court shall specify in reasonable detail the method i
by which the amount of the award was computed and the *

calculation thereof.
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No finding shall be made that any claim, defense, setoff or
counterclaim was without merit and not advanced in good faith
solely because a novel or unusual argument or principle of law
was advanced in support thereof. No such finding shall be made
in any action in which judgement for the plaintiff was entered by
default without an appearance having been entered by the
defendant; but such finding may be made in any action in which
judgement for the defendant was entered by default of the
plaintiff, whether or not an appearance had been entered by said
plaintiff.
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The authority granted to a court by this section shall be in
addition to, and not in limitation of, that already established by
law.
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If any parties to a civil action shall settle the dispute
which was the subject thereof and shall file in the appropriate
court documents setting forth such settlement, the court shall not
make any finding or award pursuant to this section with respect
to such parties. If an award had previously been made pursuant
to this section, such award shall be vacated unless the parties shall
agree otherwise.
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2 Section 6E of Chapter 231 of the General Laws is hereby^
3 amended in line 4by adding after the term “housing court” the "

4 words, “or district or municipal court.”

I SECTION 5.
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