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By Mr. Vellucci of Cambridge, petition of Peter A. Vellucci relative
to the procedure for appeal of summary process cases. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Nine

An Act relative to the procedure for the appeal of summary
PROCESS CASES.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section sof Chapter 239 of the General Laws
2 as most recently amended by Section 3 of Chapter 304 of the Acts
3 of 1982 is hereby further amended by striking out the third
4 paragraph and inserting in place thereof the following
5 paragraph:
6 Except as provided in section six, before an appeal under this
7 section is allowed from ajudgment of the superior court, a housing
8 court, or a district court, rendered for the plaintiff for possession
9 of land or tenements demanded in a case in which the plaintiff

10 continues at the time of the court orders provided for in this
11 paragraph seek to recover possession, the court shall, subject to
12 the guidelines set forth below, order the defendant to make
13 periodic rental payments, as the same becomes due after the date
14 of the court’s order until appellate proceedings, if any, are
15 concluded. The amounts of such payments shall be the contract
16 rent minus any abatement awarded defendant at trial because of
17 sanitary code, building code, or fire code violations still existing
18 at the date of the court’s order. Said abatement in rent, for the
19 purposes of such periodic payments, shall continue until the
20 plaintiff shows by submission to the court of proof of an
21 inspection of the premises issued by the Board of Health, or in
22 the City of Boston, by the Commission of Housing Inspection,
23 or by any other agency having like powers, that the conditions
24 for which the abatement was granted have been cured. The
25 defendant shall deposit said periodic payments with the clerk,
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26 provided, that if the plaintiff shows as provided herein that the
27 premises are free of sanitary, building, and fire code violations,
28 the court may order the defendant to make periodic rental
29 payments, as the same shall become due directly to the plaintiff
30 until appellate proceedings, if any, are terminated. In an appeal
3! from a judgment of the court in which the court has adjudged
32 that, after any setoff or counterclaim, rent is owed to plaintiff,
33 the court may also order that defendant, in addition to making
34 the periodic payments as provided herein, give bond in such
35 reasonable amount to be fixed by the court, as hereinafter
36 provided, with sufficient surety or sureties approved by the court,
37 or secured by cash or its equivalent deposited with the clerk within
38 twenty days of the court’s order. In an appeal from a judgment
39 of a district court such bond shall be conditioned to enter the
40 action in the superior court at the return day next after the appeal
41 is taken. In an appeal from a judgment of a superior court or a
42 housing court such bond shall be conditioned to enter the action
43 in the appeals court. Appeals from judgments of the superior court
44 or a housing court shall otherwise be governed by the
45 Massachusetts Rules of Appellate Procedure. Such bond shall be
46 conditioned to pay to the plaintiff, if final judgment is in plaintiff’s
47 favor, all rent adjudged at trial as owing to plaintiff to the date
48 of the bond, minus any setoff adjudged at trial because of any
49 counterclaim or defense asserted against plaintiff, plus any dam-
-50 age and loss which plaintiff shows, by a preponderance of the
51 evidence, he may sustain by the withholding of possession of the
52 land or tenements demanded, plus costs of suit.

1 SECTION 2. Section 5 of chapter 239 of the General Laws,
2 as most recently amended by Section 3of chapter 304 of the Acts
3 of 1982, is hereby amended by striking out the fifth paragraph
4 and inserting the following paragraph in its place:
5 A party may make a motion to waive the appeal bond provided
6 for in this section if he is indigent as provided in section twenty-
-7 seven Aof chapter two hundred and sixty-one. Such motion shall,
8 together with a notice of appeal and any supporting affidavits,
9 be filed within the lime limits set forth in this section. The court

10 shall waive the requirements of such bond or security if it is
11 satisfied that the person requesting the waiver has any defense
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12 which is not frivolous and that he is indigent as provided in section
13 twenty-seven A of chapter two hundred and sixty-one. The court
14 shall require any person for whom the bond or security provided
15 for in the third paragraph has been waived to pay in installments
16 as the same becomes due, pending appeal, all or any portion of
17 any contract rent which shall become due after the date of such
18 waiver. No court shall require any such person to make any other
19 payments or deposits. The court shall forthwith make a decision
20 on the motion. If such motion is made, no execution shall issue
21 until the expiration of six days from the court’s decision on the
22 motion or until the expiration of the time specified in this section
23 for the taking of appeals, whichever is later.

1 SECTION 3. Said section sof chapter 239 is hereby further
2 amended by striking out the first sentence of the sixth paragraph
3 and inserting in place thereof the following sentence: Any party
4 aggrieved by the amount of bond required, who wishes to contest
5 the periodic payments required by the Court or the amount of
6 abatement applied to such payments, or who is aggrieved by the
7 denial of a motion to waive the bond, may seek review of such
8 decision as hereinafter provided.
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