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HOUSE No. 3897

the Commonwealth of Massachusetts
Executive Department

STATE HOUSE • BOSTON 02133

MICHAEL S. DUKAKIS

January 30, 1989

To the Honorable Senate and House of Representatives;

I am submitting today for your consideration the attached
bill entitled "An Act to Further Improve Road Safety." This
act seeks to expand and enhance the ability of our courts and
police to enforce the laws prohibiting operating a motor
vehicle while under the influence of alcohol. The proposed
legislation includes four critical provisions.

First, although we have made significant and important
progress in deterring drunk driving, evidence exists that the
number of people refusing to take breath tests is increasing,
even in the face of stable arrest rates throughout the state.
It has been suggested that the reason people refuse to submit;
to these tests is that they regard a 120 day Toss of license
worth the chance of an acquittal on drunk driving charges.
This bill would increase the period to 180 days, thereby
encouraging drivers to take the breath test.

Secondly, this bill would enable Massachusetts prosecutors
to explain to juries why breathalyzer evidence is missing in a
particular case since a defendant's refusal to take such a test
would become admissible evidence. Over forty states currently
allow this practice. The increase in the number of
breathalyzer refusals and the troubling phenomenon documented
in the recent report of the Senate Post Audit and Oversight
Committee that juries acquit defendants more readily in cases
where no breathalyzer evidence is introduced are two compelling
reasons to make "admissibility" the law.

Third, the bill includes a criminal per se provision which
would put Massachusetts in step with the majority of the states
that have recognized the validity of overwhelming medical
evidence that no person with a blood alcohol content of .10 or
more can safely operate a motor vehicle. Such individuals
would be punished upon conviction in the same manner as a
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who currently is convicted of operating under the

influence. Such a move would also make Massachusetts eligible
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for one million dollars in federal funds for each of three
rs to be used in the fight against drunk drivinge use

Finally, alcohol abuse is often implicated in cases where
drivers leave the scene of an accident. This act imposes

an injured person at the scene ofstiffer penalties for leaving
an accident and also increases the penalty for hit-and-run
accidents where property alone is involved. These new
sanctions are expected to save lives and improve road safety

an accident and also increases t
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Two years ago together we sent a message to drunk drivers,
that such behavior will not be tolerated in the Commonwealth,

ough the enactment of the Safe Roads Act. While we have
the number of tragimade substantial progress i

injuries and deaths caused
past accomplishments. I, t
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In the Year One Thousand Nine Hundred and Eighty-Nine

An Act to further improve road safety.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

SECTION 1. Paragraph (e) of subsection (1) of section 24 of
chapter 90 of the General Laws, as appearing in the 1986 Offi-
cial Edition, is hereby amended by striking out lines 326,
beginning with the word “Evidence”, and substituting in its place
the following new language:

1
2
3
4
5

“In any prosecution for a violation of paragraph (a) of this sub-
section or of section twenty-four G or of section twenty-four L
of this chapter, evidence that the defendant failed or refused to
consent to a chemical test or analysis of his breath or blood shall
be deemed relevant and admissible to the determination of the
question of whether such defendant was at such time under the
influence of intoxicating liquor; provided, however, that the
defendant is informed prior to his failure or refusal to consent
that his failure or refusal may be admitted against him at a trial
in such prosecution. No presumption shall arise from this
evidence, but it may be considered along with other matters in
evidence. Evidence that the defendant failed or refused to con-
sent to the said chemical test or analysis shall not be admissible
against him in any civil proceeding other than any action by the
registrar under paragraph (f) of this subsection.”
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SECTION 2. Paragraph (f) of subsection (1) of section 24 of
chapter 90 of the General Laws, as appearing in the 1986 Official
Edition, is further amended by striking out the phrase “one
hundred twenty days” in lines 377-378 and line 395 and substi-
tuting in their place the phrase “one hundred and eighty days for
the first such refusal and one year for each subsequent refusal.”

1
2
3
4
5
6

1
2

SECTION 3. Subsection (2) of section 24 of chapter 90 of the
General Laws, as appearing in the 1986 Official Edition, is hereby
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3 amended by striking out paragraph (a) line 424 beginning with
4 the word “whoever” to and including the word “property in line
5 427 and further amended by striking out paragraph (a) line 449
6 beginning with the word “and” to and including the word “years”
7 in line 455 and inserting after the word “summons” in line 459,
8 the following new language:
9 “Whoever without stopping and making known his name, resi-

-10 dence and the registration number of his motor vehicle goes away
11 after knowingly colliding with or otherwise causing the death or
12 serious injury of any person shall be punished by imprisonment
13 in the state prison for not less than two and one-half years nor
14 more than ten years and by a fine of not less than one thousand
15 dollars nor more than five thousand dollars, or by imprisonment
16 in a jail or house of correction for not less than one year nor more
17 than two and one-half years and by a fine of not less than one
18 thousand nor more than five thousand dollars. The sentence
19 imposed upon such person shall not be reduced to less than one
20 year, nor suspended, nor shall any person convicted under this
21 subsection be eligible for probation, parole, or furlough or receive
22 any deduction from his sentence until such person has served at
23 least one year of such sentence; provided further, that for a second
24 or subsequent offense the sentence shall neither be reduced nor
25 suspended; provided, however, that the commissioner of correc-
-26 tion may, on the recommendation of the warden, superintendent,
27 or other person in charge of a correctional institution, grant to
28 an offender committed under this subsection a temporary release
29 in the custody of an officer of such institution for the following
30 purposes only: to attend the funeral of arelative; to visit a critically
31 ill relative; to obtain emergency medical or psychiatric services
32 unavailable at said institution; or to engage in employment pur-
-33 suant to a work release program; and whoever operates a motor
34 vehicle upon any way or in any place to which members of the
35 public have access as invitees or licensees, and, without stopping
36 and making known his name, residence, and the registration num-
-37 ber of his motor vehicle, goes away after knowingly colliding with
38 or otherwise causing injury to any person or any other vehicle or
39 property shall be punished by imprisonment for not less than two
40 months nor more than two years and by a fine of not less than
41 five hundred dollars nor more than one thousand dollars.
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42 Prosecutions commenced under this subsection shall neither be
43 continued without a finding nor placed on file.

1 SECTION 4. Chapter 90 of the General Laws as appearing in
2 the 1986 Official Edition is hereby amended by inserting after
3 section 240 the following new section:
4 Section 24P: (a) Whoever, upon any way or in any place to
5 which the public has a right of access, or upon any way or in any
6 place to which members of the public have access as invitees or
7 licensees, operates a motor vehicle while the percentage, by
8 weight, of alcohol in his blood, as shown by chemical test or
9 analysis of his breath, is ten one hundredths or more, shall be pro-

-10 secuted and punished in the same manner, for first and subsequent
11 offenses, as provided for violations of paragraph (a) of subsec-
-12 tion (1) of section twenty-four of this chapter.
13 (b) A previous conviction of assignment to an alcohol educa-
-14 tion or rehabilitation program by a court of the commonwealth
15 for violation either of this section or of said paragraph (a) of
16 subsection (1) of section twenty-four shall be deemed to be a like
17 violation or a like offense for the purpose of applying the
18 provisions of said paragraph (a) in any subsequent prosecution
19 for either offense.
20 (c) The provisions of section twenty-three, twenty-four D,
21 twenty-four E and twenty-four J and subsection {1) and (3) of sec-
-22 tion twenty-four of this chapter, shall apply to any defendant
23 arrested for, charged with or convicted of a violation of this sec-
-24 tion and said paragraph (a) of subsection (1) of section twenty-
-25 four; provided however, that no person may be separately
26 punished for both offenses based on the same underlying
27 occurrence.
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