
HOUSE No. 5225
By Mr. Hynes of Marshfield, petition of Joseph K. Mackey, Frank

M. Hynes, and another for legislation to provide for the acquisition
and management of open space, to increase the amount of afford-
able housing and to finance the municipal share of environmental
capital projects in certain municipalities. Taxation.

In the Year One Thousand Nine Hundred and Eighty-Nine

An Act to provide for the acquisition and management of open

SPACE, TO INCREASE THE AMOUNT OF AFFORDABLE HOUSING, AND TO
FINANCE THE MUNICIPAL SHARE OF ENVIRONMENTAL CAPITAL
PROJECTS IN CERTAIN MUNICIPALITIES.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Definitions
2 For th.e purposes of this Act, the following words and phrases
3 shall have the following meanings:
4 “Affordable Housing” housing units which, if purchased or
5 rented by low and moderate income households, would not cost
6 more than 30% of the household’s gross annual income in the pre-
-7 vious calendar year. Housing costs include; 1) for owners pay-
-8 ments for principal and interest on a mortgage, real estate taxes,
9 homeowners insurance, and condominium fees, if any; and 2) for

10 renters rent, heat, and furnishings if not provided by the owner,
11 but not electricity.
12 “Certificate” the document issued to the purchaser by the
13 collector certifying that the purchaser has paid the fee or qualified
14 for an exemption.
15 “Collector” the tax collector of the municipality.
16 “Environmental Capital Project Funds” municipal environ-
-17 mental capital projects fund established with the proportion of
18 the fee receipts allocated to environmental capital projects.
19 “Fee” the real estate transfer fee established by section 3.
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20 Housing Fund municipal housing fund established with
21 the proportion of the fee receipts allocated to housing.
22 Housing Program” municipal program financed by the
23 housing fund for the purpose of increasing the availability of
24 affordable housing.
25 “Housing Subcommittee” the subcommittee of the growth
26 management commission that administers the housing program.
27 “Land Bank Fund” municipal land bank fund established
28 with the fee receipts allocated to the preservation of open space.
29 “Land Bank Program” municipal program financed by the
30 land bank fund for the purpose of preserving open space.
31 “Land Bank Subcommittee” the subcommittee of the growth
32 management commission that administers the land bank
33 program.
34 “Local Legislative Body” the city council or town meeting.
35 “Low Income Household” A person, or a group of persons,
36 occupying or wishing to occupy a housing unit and whose
37 combined income from all sources is less than 80% of the
38 applicable standard metropolitan statistical area median income.
39 “Moderate Income Household” A person, or a group of
40 persons, occupying or wishing to occupy a housing unit and whose
41 combined income from all sources is between 80% and 120% of
42 the applicable standard metropolitan statistical area median
43 income.
44 “Municipal Executive” the mayor or the board of selectmen.
45 “Municipality” any local community whose government has
46 the powers of a city or town under article eighty-nine of the
47 amendments to the constitution of the Commonwealth.
48 “Purchaser” the transferee, grantee, or recipient of any real
49 property interests.
50 “Purchase Price” the local legislative body may vote to

51 exempt from the tax a specific amount of each transfer. The pur-
-52 chase price for purposes of calculating the tax is all considera-
-53 tion in excess of any exempted amount, paid or transferred by
54 or on behalf of a purchaser to a seller or the seller’s nominee, or
55 for the seller’s benefit, for the transfer of any real property inter-
-56 est. Consideration includes, but is not limited to:

57 (a) cash or its equivalent;
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58 (b) the fair market value at the time of the transfer of any
property, goods, or services;59

(c) the principal amount of notes or other deferred payments,
whether transferred or promised;

60
61

(d) obligations of the seller to which the real property being
transferred remains subject after the transfer, but not including
any real estate taxes or other municipal liens unless they are over-
due at the time of the transfer; and

62
63
64
65

(e) other obligations of the seller, or portions thereof, which
the purchaser assumes or discharges.

66
#7

“Real Property Interest” any present or future legal or
equitable interest in or toreal property, and any beneficial interest
therein, including the interest of any beneficiary in a trust which
holds any legal or equitable interest in real property. Real property
interest shall not include any interest which is limited to any or
all of the following; the dominant estate in any easement or right
of way; the right to enforce any restriction; any estate at will or
at sufference, and any estate for years having a term of less than
thirty years; any reversionary right, condition or right of entry
for condition broken; the interest of a mortgage or other secured
party in any mortgage or security agreement; and the interest of
a stockholder in a corporation, or a partner in a partnership.

68
69
70
71
72
73
74
75
76
77
78
79

“Register” the register of deeds for the registry district of
the municipality or the register’s designee.

80
81

“Riparian Lands” land bordering any river, stream, lake, or
pond as well as any coastal beach, estuary, salt marsh or mud flat.

82
83

“Seller” the transferor, grantor, or immediate former owner
of any real property interest.

84
85

“Significant Alteration” construction of swimming pools,
skating rinks, gymnasiums, as well as any other major capital
construction, reconstruction, or landscape alteration.

86
87
88

“Time of the Transfer” of any real property interest the time
at which such transfer becomes legally effective as between the
parties thereto, and, with respect to a transfer evidenced by an
instrument recorded with the registry of deeds or registered with
the assistant recorder or the appropriate registry district, not later
than the time of such recording or filing.

89
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1 SECTION 2. Establishment of the land bank fund, housing
2 fund, and environmental capital projects fund, and of the growth
3 management committee and the housing and land bank subcom-
-4 mittees.
5 There is hereby established in each municipality that adopts this
6 Act a land bank fund, a housing fund, and an environmental
7 capital projects fund, financed by the fee established in section 3.
8 The land bank fund shall be administered by the local land bank
9 subcommittee, for the purposes of acquiring, reclaiming, holding

10 and managing land and interests in land of the types set forth in
11 section 4ofthis Act, in order to provide for the existing and future
12 aesthetic enjoyment and recreational needs of these municipali-
-13 ties, their residents and visitors. The housing fund shall be
14 administered by the housing subcommittee, for the purpose of
15 increasing the availability of affordable housing for low and
16 moderate income households. The environmental capital projects
17 fund shall be administered by the local legislative body for the
18 purpose of financing the municipal share of environmental capital
19 projects, to protect the physical environment and health of
20 municipal citizens.
21 The membership of the housing subcommittee and of the land
22 bank subcommittee together shall constitute the growth manage-
-23 ment commission. The legislative body of the municipality shall
24 by majority vote determine the guidelines for subcommittee
25 membership, including but not limited to: 1) how many persons
26 shall serve on each subcommittee, 2) whether those persons shall
27 be elected or appointed, 3) how long their terms of office shall
28 be, and 4) whether any persons should serve on both subcom-
-29 mittees. The Conservation Commission established pursuant to
30 Section 5 of Chapter 40 of the General Laws, or any agency,
31 board, department, commission or committee designated or
32 established by the legislative body may serve as the land bank sub-
-33 committee. The Housing Authority established pursuant to Chap-
-34 ter 1218 of the General Laws, or any agency, board, department,
35 commission or committee designated or established by the legis
36 lative body may serve as the housing subcommittee.

1 SECTIONS. Procedure for establishing a fee
2 Any municipality in Barnstable, Berkshire, Bristol, Essex,
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3 Franklin, Hampden, Hampshire, Middlesex, Norfolk, Plymouth,
Suffolk, and Worcester Counties which adopts this Act shall
thereby establish a fee on the transfer or conveyance of any real
property or interests in real property in that municipality,
provided, however, that the provisions of section 4 of chapter 62F
of the General Laws shall not apply to this section. The fee shall
be no more than 2% of the purchase price. To adopt this Act,
the registered voters of the municipality must vote to establish the
fee, pursuant to the election procedures in section 17. When the
Act is adopted, the local legislative body shall determine the level
of the fee, within the 2% limit.

4
5
6
7
8
9

10
II
12
13

The fee imposed by this section shall become effective only after
1) notice of the fee has been sent by registered or certified mail
to the collector and the register of deeds and 2) the collector has
notified the public of the fee. Within 14 days of receiving notice
of the fee, the collector must published the rate of the fee in the
local media. Both the collector and the register of deeds must post
conspicuous notices in the public area of their respective offices
explaining the rate of the fee and the municipality in which it
applies.

14
15
16
17
18
19
20
21
22
23 The level of the fee imposed may be revised within the 2% limit

once each - year by the local legislative body. Any such revision
shall become effective on the first of July after the vote for the
revision and shall be subject to the notice requirement for the
establishment of the fee.

24
25
26
27
28 The funds created by the fee shall be used to increase the

availability of affordable housing, to preserve open space and to
support the local costs of environmental capital projects. After
determining the amount of the fee, the legislative body of the
municipality shall decide by a majority vote what proportion of
the fund to allocate to each of the three uses. Neither the land
bank nor the housing fund may receive less than 25% of the monies
from the fee. Once each year, by a majority vote, the legislative
body of the municipality may change the proportions allocated
to each use.

29
30
31
32
33
34
35
36
37

SECTION 4. Permitted uses of the land bank, housing fund,
and environmental capital projects fund.

1
2
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3 The land bank subcommittee may spend the land bank funds
4 upon the approval of the local legislative body for the purposes
5 established by section eight-C of chapter forty and by this Act,
6 including:
7 (a) the acquisition of fee simple interest or any lesser interest
8 including conservation restrictions, development rights, agricul-
-9 tural preservation restrictions, aquifer preservation, restrictions,
10 easements and rights of way in:
11 (1) wood or forest lands, fields, edge, wetlands, watershed
12 lands, aquifer recharge areas, greenbelt lands, riparian lands, farm
13 land, or wildlife habitat, and
14 (2) any other vacant land designated for open space
15 acquisition in the master plan described in section 6. Lands on
16 which there are vacant buildings may be restored as natural areas.
17 (b) recreational activities on the above lands which are deemed
18 not to be harmful to the environment by the land bank
19 subcommittee.
20 (c) expenses incidential to the above purposes, limited as
21 follows:
22 (1) expenditure of land bank funds for maintenance,
23 management, and limited capital improvement of municipally
24 owned or reclaimed conservation lands purchased or reclaimed
25 with land bank funds shall not exceed ten percent (10%) of the
26 prior fiscal year’s total land bank revenues without special
27 authorization, provided, however, that municipalities shall be
28 solely responsible for maintenance of the lands.
29 (2) expenditure of land bank funds for maintenance,
30 management, and limited capital improvement of municipally
31 owned conservation or park lands not purchased with land bank
32 funds shall not exceed ten percent (10%) of the prior fiscal year’s
33 total land bank revenues without special authorization.
34 In any one year, the land bank subcommittee shall not com-
-35 mit an amount equalling more than ten percent of the prior year’s
36 land bank revenues to maintenance, management, and limited^
37 capital improvement of either municipally owned or reclaimed
38 conservation lands purchased with land bank funds or of mum-
-39 cipally owned conservation or park lands not purchased with land
40 bank funds without first receiving approval to do so by majority
41 vote of the local legislative body.



1989] HOUSE - No. 5225 7

42 After determining what percentage of the land bank funds it
43 will allocate to maintenance, management, and limited capital
44 improvement under subsection (c)(1) and (c)(2), the land bank
45 subcommittee shall transfer the funds so allocated to the exist-
-46 ing municipal governmental authority responsible for maintain-
-47 ing the municipality’s parks.
48 For the purposes of this section, maintenance, management,
49 and limited capital improvement shall include but not be limited
50 to controlling litter; cutting and pruning trees, shrubs, and other
51 vegetation as necessary for management purposes and to enhance
52 natural systems; constructing nature trails; placing boardwalks,
53 bird nest boxes, and nature identification signs; planting; and
54 limited grading.
55 (3) expenditure of land bank funds for administrative
56 costs incidental to implementation of the land bank program,
57 including but not limited to staff, overhead, consulting, and
58 professional services, shall not exceed ten percent (10%) of the
59 prior fiscal year’s total land bank revenues without special
60 authorization. For those administrative costs which apply to both
61 the land bank program and the housing program, such as the cost
62 of services for fee assessment and collection, the land bank fund
63 shall be used to pay the costs in proportion to the percentage of
64 the fee which goes to the land bank program. In any one year,
65 the land bank subcommittee shall not spend or commit an amount
66 equalling more thanten percent of the prior fiscal year’s land bank
67 revenues to pay its administrative costs unless the subcommittee
68 first receives approval to do so by majority vote of the local legisla-
-69 tive body.
70 The land bank subcommittee may spend land bank funds to
71 develop and update the growth management plan required under
72 section six of this Act. However, the land bank fund shall be used
73 to pay for the plan only in proportion to the percentage of the
74 fee which goes to the land bank program.
75 The housing subcommittee may spend funds allocated to the
76 housing fund upon the approval of the local legislative body in
77 any manner approved under the affordable housing component
78 of the growth management plan. The permissible expenditures
79 include but are not limited to the acquisition and rehabilitation
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80 of housing stock, the subsidization of home purchase loans or rent
81 payments for low and moderate income households, and the
82 development of new housing.
83 The housing subcommittee may spend up to ten percent (10%)
84 of the prior fiscal year’s total housing fund revenues for adminis-
-85 trative costs incidental to implementation of the housing program.
86 Such costs include but are not limited to staff, overhead, and
87 consulting and professional services. For those administrative
88 costs which apply to both the land bank program and the hous-
-89 ing program, such as the cost of services for fee assessment and
90 collection, the housing fund shall be used to pay the costs in
91 proportion to the percentage of the fee which goes to the hous-
92 ing program. In any one year, the housing subcommittee shall not
93 spend or commit an amount equalling more than ten percent of
94 the prior fiscal year’s housing fund revenues to pay its adminis-
95 trative costs unless the subcommittee first receives approval to do
96 so by majority vote of the local legislative body.
97 The housing subcommittee may spend housing funds to develop
98 and update the growth management plan required under section
99 six of this Act. However, the housing fund shall be used to pay

100 for the plan only in proportion to the percentage of the fee which
101 goes to the housing program.
102 The local legislative body may spend funds in the environmental
103 capital project fund on the municipal share of environmental
104 capital projects, including but not limited to the capital cost of
105 water, sewer, and solid waste management projects, or the debt
106 service thereof.
107 For the purposes of this section, the prior fiscal year’s total
108 revenues are defined as all revenues from the fee minus any fees
109 returned to purchasers pursuant to section 7.
110 The municipality may incur debt for the purposes authorized
111 by this Act. To the degree that such debt is supported by the fee,
112 it may be incurred outside the limit prescribed in section 10 of
113 Chapter 44 of the General Laws. The municipality may incur debt
114 for the purposes authorized by this Act by issuing revenue bonds,
115 pledging the future income from the fee.
116 If the municipality enters into debt to finance this act, the fee
117 shall not be repealed or reduced until all such debt has been repaid.
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1 SECTION 5. Removing land from conservation use
2 Lands acquired with municipal land bank funds or gifts of land
3 received under the land bank program may be disposed of or
4 removed from conservation use only by majority vote of the local
5 land bank subcommittee, two-thirds vote of the local legislative
6 body, and, as provided in article ninety-seven, amendment to the
7 state constitution, by two-thirds vote of the state legislature. Such
8 disposal or conversion of lands must be in the interest ofconserva-
-9 tion and any federal, state, regional, or local program in further-

-10 ance thereof.

1 SECTION 6. State’s right to enforce provisions of the Act
2 The secretary of environmental affairs and the secretary of the
3 Executive Office of Communities and Development maintain the
4 right to petition to the state attorney general for legal action
5 against violations of this Act.

1 SECTION 7. Creation of growth management master plan
2 The growth management commission of the municipality shall
3 formulate a growth management plan for the municipality. The
4 plan may include but should not be limited to a municipality’s
5 preexisting open space plan, housing plan, or other masterplan,
6 if any such plans exist.

Before the selectmen or city council adopt the growth manage-
-8 ment plan, the commission may purchase land with monies
9 donated by private individuals and with monies appropriated to

10 the commission by the municipality. Until the plan is adopted,
11 the commission shall not enter into indebtedness for any purchase
12 of land or in any way commit future fee income to the purchase
13 of an identified parcel of land unless authorized to do so by a two-
-14 thirds vote of the local legislative body. The commission may
15 allocate any land purchases to open space, to housing develop-
-16 ment, or to a combination of both uses only after the selectmen
17 or city council have adopted the plan.
18 Before the commission may submit the growth management
19 plan to public review and the formal adoption process, the plan
20 must: establish conservation goals; delineate target areas for pro-
-21 tection under the program; adopt policies for the use of the lands
22 acquired; and establish rules and regulations for administering the
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23 open space program. Rules and regulations must include but are
24 not limited to 1) priorities for municipal purchase and 2) plans
25 for purchase at fee simple, or less than fee simple, interest. The
26 commission may locate and map all unprotected natural
27 resources, existing and potential open space in the municipality.
28 Neither the plan nor the rules and regulations need identify parti-
-29 cular parcels of land for acquisition.
30 Before the commission may submit the growth management
31 plan to public review and the formal adoption process, the plan
32 must also: establish housing goals; delineate target areas for the fi 1
33 creation, expansion, or improvement of affordable housing under
34 the housing program unless the program will apply to purchases
35 throughout the municipality; adopt policies for the housing
36 program; and establish rules and regulations for administering the
37 housing program. Rules and regulations must include but are not
38 limited to priorities for municipal expenditures.
39 The plan shall explicitly consider opportunities for combining
40 cluster housing development and open space preservation on the
41 same parcel of land.
42 The commission shall make available in one or more public
43 places copies of the plan and maps of the proposed open space
44 and maps of the proposed housing target areas, if any. The
45 commission shall also provide printed information to all affected
46 landowners. The commission shall hold one or more public
47 informational meetings publicized through the public media, post-
-48 ing of conspicuous notices in locations commonly used for pub-
-49 lie notices by that municipal government, and by notification to
50 all affected and abutting landowners, in order to explain the pur-
-51 poses and requirements of such open space.
52 Upon completion of the above requirements, the commission
53 shall submit the plan to the local planning board, and the select-
-54 men or mayor and chief administrative officer, if any, who shall
55 have thirty days in which to comment. Within sixty days follow-
-56 ing the above mentioned review period, the commission may make ||

57 such revisions as are in their opinion indicated by the comments
58 and shall hold a public hearing within the community. Following
59 the public hearing, the commission may adopt as a plan the pro-
-60 posal, including any revisions it deems appropriate. The commis-
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61 sion shall act to adopt or reject the plan no later than thirty days
62 after the public hearing.
63 The commission shall submit the final plan to the town meet-
-64 ing or city council who shall within 30 days act to adopt or reject
65 the plan. If adopted by the town meeting or city council, the plan
66 becomes the formal growth management plan of the community.
67 Proposals for amendments to the growth management plan
68 shall follow the same process of review, documentation, public
69 notification, public hearing and adoption as for the original
70 growth management plan.
71 The growth management commission shall send copies of the
72 formally adopted growth management plan and of any amend-
-73 ments thereto to the secretary for environmental affairs and to
74 the secretary for the executive office of communities and
75 development.

1 SECTION 8. Process for paying the fee
2 The fee established pursuant to section 3 shall be due and
3 payable by the purchaser at or before the time of the transfer on
4 which it is imposed. The purchaser shall pay the fee to the collec-
-5 tor, or the collector’s designee. Every purchaser of a real property
6 interest located in the municipality shall deliver to the collector
7 a copy of the deed or other instrument evidencing such transfer,
8 if any, and an affidavit signed under oath or under the pains and
9 penalties of perjury by the purchaser or the purchaser’s legal

10 representative, attesting to the true and complete purchase price,
11 defined for purposes of this section as the full consideration. If
12 the purchaser claims that the transfer is exempt in whole or in
13 part from the fee, the affidavit must also explain the basis for
14 claiming the exemption. Within five business days after receiv-
-15 ing the affidavit, the collector shall execute and issue to the
16 purchaser a certificate indicating that the appropriate fee has been
17 paid or that the transfer is exempt in whole or in part from the
18 fee, stating the basis for the exemption. The certificate shall also
19 state the consideration on which the fee calculation was based.
20 If the correct fee is other than the amount tendered by the pur-
-21 chaser, the collector shall notify the purchaser of the correct fee,
22 together with the reason therefor, and the purchaser shall pay the
23 amount of the fee as corrected by the collector.
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24 The collector shall deposit all such fees with the municipal
25 treasurer, who shall maintain a separate account for them.
26 Excepting a mortgage deed, theregister of deeds shall not accept
27 for recording or registration any deed or other instrument of
28 conveyance unless it is accompanied by the certificate and copies
29 of both the deed or other instrument of conveyance and of the
30 affidavit which were presented to the collector at the time the
31 collector issued the certificate.
32 Any agreement between the purchaser and the seller or any
33 other person allocating or assigning responsibility for the fee sha’’A
34 not affect the purchaser’s liability for the fee.
35 At any time within fourteen days following the issuance of the
36 certificate of payment of the fee, the purchaser or the purchaser’s
37 legal representative may return the certificate to the collector or
38 the collector’s designee for cancellation. The certificate must be
39 accompanied by an affidavit, signed by the purchaser under oath
40 or under the pains and penalties of perjury, that the transfer for
41 which the certificate was issued was not consummated. Upon
42 receiving the certificate and affidavit, the collector must within
43 five business days return the fee to the purchaser or the purchaser’s
44 legal representative.

2 If a purchaser does not pay the full fee when or before the fee
3 is due, the purchaser shall be liable for the following payments
4 in addition to the fee;

5 (a) Interest: Interest on the unpaid account of the fee will be
6 calculated from the time of transfer at a rate equal to fourteen
7 percent per year.
8 (b) Penalties: The penalty for late payment will be an additional
9 5% of the unpaid fee for each month or portion thereof between

10 the date the fee is due and the date it is paid. However, the
11 maximum penalty absent fraud will be 25% of the unpaid fee.
12 If the collector determines that all or a portion of the fee dueg
13 was unpaid due to fraud by the purchaser with intent to evade"'
14 or defeat the fee, then the purchaser must pay a penalty equal to
15 the amount of the fee, in addition to paying the fee.

1 SECTION 9. Interest and penalties
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SECTION 10. Corrections and the fee appeals process1
If after issuing a certificate, the collector determines that,

because of mistake, fraud, or otherwise, the purchaser has not paid
the full amount of the fee due, the collector shall notify the pur-
chaser of the deficiency and any penalty or interest assessed. The
collector must send this notice to the purchaser by registered or
certified mail to the address in the affidavit given by the purchaser
to the collector at the time the certificate was issued. The collec-
tor must mail the notice to the purchaser within 90 days of issu-
ing the certificate.

7

3
4
5
6
7
8
9

#0
Any purchaser aggrieved by the fee originally imposed or by

a determination of a deficiency may,after paying the full fee, inter-
est, and penalties assessed, apply to the board of assessors for a
redetermination of the amount owed. The purchaser must mail
the petition to the board within 30 days after the date the collec-
tor mailed the notice to the seller. In response to a timely peti-
tion, the board of assessors shall grant a hearing on the matter
of the imposition of the fee, or of any penalty or interest assessed.
The board shall notify the purchaser in writing by registered or
certified mail of its determination concerning the deficiency,
penalty or interest within 15 days after the hearing. Any party
aggrieved by a determination of the board concerning a deficiency,
penalty or interest may, after payment of the deficiency, appeal
to the district or superior court within 3 months after the mail-
ing of notification of determination of the board. If the purchaser
does not petition for an appeal to these courts within this time
limit, the purchaser shall be bound by the terms of the notifica-
tion, assessment or determination, and shall be barred from
contesting the fee, and any interest and penalty, as determined
by the board. Aggrieved parties may appeal all decisions of the
courts made under this section. Every notice to be given under
his section by the board shall be effective if mailed by certified
or registered mail to the purchaser at the address stated in the
affidavit which the purchaser gave to the collector when the
certificate was issued.

11
12
13
14
15
16
17
18
19

20
21
22
23
24
25
26
27
28
29
30
31
32
33

f’435
(b) All fees, penalties and interest which the purchaser is

required to pay pursuant to this chapter shall constitute a per-
sonal debt of the purchaser and may be recovered in an action

36
37
38
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39 of contract or in any other appropriate action, suit, or proceed-
-40 ing brought by the collector. This action, suit, or proceeding shall
41 be subject to the provisions of Chapter 260.
42 (c) The collector may issue a waiver or release of any lien
43 imposed by this section. This waiver or release shall be conclusive
44 evidence that the lien upon the property covered by the waiver
45 or release is extinguished.

1 SECTION 11. Accounting procedures and proper sources of
2 funds f
3 Each municipality which adopts this Act shall establish the land
4 bank fund, the housing fund, and the environmental capital
5 projects fund as revolving or sinking accounts within the treasury
6 of the municipality. The land bank subcommittee and the hous-
-7 ing subcommittee shall draw upon the land bank fund and the
8 housing fund, respectively, to meet their financial obligations. The
9 growth management commission is authorized to draw upon both

10 the land bank and housing funds so long as it draws from each
11 fund in the same proportion as that fund is allocated monies from
12 the fee. Deposits into the funds shall include (a) funds appro-
-13 printed to be deposited into the funds by vote of the city coun-
-14 cil or town meeting members, (b) voluntary contribution of money
15 and other liquid assets to the funds, (c) revenues from fees imposed
16 upon the transfer of real property interests as set forth in section 3
17 of this Act accruing after the effective date of acceptance of this
18 Act, and (d) proceeds from disposal of real property or interests.
19 All expenses lawfully incurred by the municipality in carrying out
20 the provisions of this Act shall be evidenced by proper vouchers
21 and shall be paid by the city or town treasurer only upon sub-
-22 mission of warrants duly approved by the land bank or housing
23 subcommittees or the growth management commission. The
24 treasurer shall prudently invest available assets of the funds, and
25 all income thereon shall accrue to the funds.
26 The land bank and housing subcommittees, jointly or individu'^
27 ally, may accept donations of land.

1 SECTION 12. Accounting procedures for expenditures
2 The land bank and housing subcommittees and the growth
3 management commission shall keep full and accurate accounts of
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4 their actions, including records as to when, from or to whom, and
5 on what account money has been paid or received relative to this
6 Act, and as to when, from and to whom and for what consid-
-7 eration real property interests have been acquired, improved, or
8 disposed of. The treasurer of the municipality shall keep full and
9 accurate accounts as to when, from or to whom, and on what

10 account money from the environmental capital projects fund has
11 been paid or received relative to this Act. These records and
12 accounts shall be subject to examination by the director of
13 accounts of his or her agent pursuant to section 45 of Chapter 35
14 of the General Laws as amended by section 20 of Chapter 849
15 of the Acts of 1969.

1 SECTION 13. Restrictions on alteration of open space lands
2 Municipalities shall retain any real estateproperty interest relat-
-3 ing to land and water areas acquired or reclaimed with land bank
4 fund monies predominantly in its natural, scenic or open condi-
-5 tion except as provided for by this Act. On lands administered
6 through the land bank program, there shall be no (a) significant
7 alteration; (b) construction or placing of buildings, roads, bill-
-8 boards or other advertising utilities, or other structures on or
9 above the surface except as may enhance the open space uses of

10 the land; (c) dumping or placing of soil or other substance or
11 material as landfill, or dumping or placing of trash, waste or
12 unsightly or offensive materials; (d) removal or destruction of
13 trees, shrubs, or other vegetations except as necessary for manage-
-14 ment purposes and to enhance conservation use; (e) excavation,
15 dredging or removal of loam, peat, gravel, soil, rock, or other
16 mineral substance in such manner as to affect the surface, except
17 as may enhance the open space uses of the land; (f) surface use
18 except for purposes permitting the land or water area to remain
19 predominantly in its natural scenic or open condition; (g) activi-

-20 ties detrimental to drainage, flood control, water conservation,
21 erosion control, or soil conservation; or (h) other acts or uses detri-
-22 mental to such retention of land or water areas.
23 The land bank subcommittee and the housing subcommittee
24 may jointly acquire land with the intent to develop a portion of
25 the land for housing and to preserve the remainder as open space.
26 In such joint purposes, the costs and the purchase price associated
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27 with the portion of the land to be developed for housing shall be
28 paid from housing fund monies. The costs and the purchase price
29 associated with the portion of the land to be preserved as open
30 space shall be paid from land bank fund monies.

I SECTION 14. Transfers exempted from the tax
2 The following transfers of real property interests shall be
3 exempt from the fee established by section 3: Except as otherwise
4 provided, the purchaser shall have the burden of proving that any,
5 transfer is exempt hereunder.
6 (a) Any consideration declared exempt by two-thirds vote of
7 the local legislative body.
8 (b) Transfers to the government of the United States, the
9 Commonwealth, and any of their instrumentalities, agencies, or

10 subdivisions.
11 (c) Transfers which, without additional consideration,
12 confirm, correct, modify or supplement a transfer previously
13 made.
14 (d) Transfers made as gifts without consideration. In determin-
-15 ing the amount of the fee due, it shall be presumed that if the seller
16 was at the time of transfer the spouse, the lineal descendant, or
17 the lineal ancestor of the purchaser, by blood or adoption, then
18 any transfer for consideration of less than fair market value of
19 the real property interests transferred was made as a gift with-
-20 out consideration to the extent of the difference between the fair
21 and market value of the real property interests transferred and
22 the amount of consideration claimed by the seller to have been
23 paid or transferred. Otherwise it shall be presumed that consid-
-24 eration was paid in an amount equal to the fair market value of
25 the real property interests transferred, at the time of the transfer.
26 (e) Transfers by operation of law without actual consideration,
27 including but not limited to, transfers occurring by virtue of the
28 death or bankruptcy of the owner of real property interest.
29 (f) Transfers made in partition of land and improvements:
30 thereto, under Chapter 241 of the General Laws.
3! (g) Transfers to the public, any charitable organization as
32 defined in clause 3of section 5 of Chapter 59 of the General Laws,
33 or any religious organization, provided that the real property
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interests so transferred will be held by the purchaser solely for
its public, charitable or religious purposes.

34
35

(h) Transfers to a mortgagee in foreclosure of the mortgage
held by such mortgagee, and transfers of the property subject to
a mortgage to the mortgagee in consideration of the forebearance
of the mortgage from foreclosing said mortgage.

36
37
38
39

(i) Transfers made to a corporation or partnership at the time
of its formation, pursuant to which transfer no gain or loss is
recognized under the provisions of section 351 of the internal
revenue code of 1954, as amended.

40
41
42
43

(j) Transfers consisting of the division of marital assets under
the provisions of section 34 of Chapter 208 or other provisions
of law.

44
45
46

(k) Transfers of property consisting in part of real property
interests situated in the municipality and in part of other property
interests, to the extent that the property transferred consists of
property other than real property situated in the municipality;
provided that the purchaser or seller shall furnish the collector
with such information as the collector shall require or request in
support of the claim of exemption and manner of allocation of
the consideration for such transfers.

47
48
49
50
51
52
53
54
55 (1) Transfers made in the process of the development of any

new health care facility applied for or approved prior to the
approval of this bill by the Department of Public Health Deter-
mination of Need Program and regulated by a maximum capital
expenditure budget.

56
57
58
59
60 (m) Transfers to the trustees of a trust in exchange for a bene-

ficial interest received by the seller in such trust if the trustor
and the seller and other beneficiaries of the trust are all members
of the same family, related by ancestry, marriage, or adoption.
Distributions by the trustees of a trust to the beneficiaries of the
trust are also exempt if the beneficiaries are all related by ances-
try, marriage, or adoption to the trustor.

61
62
63
64
65
66
67 (n) Transfers to a person or persons, none of whom has owned

real property within the preceding three years. If the transfer is
to one member of a married couple, this exemption shall not apply
if either spouse currently owns or has within the preceding three
years owned real property.

68
69
70
71
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1 SECTION 15. Nondiscrimination in state grant applications
2 against communities adopting this Act
3 Municipalities which adopt this Act shall not be precluded from
4 participating in other state grant programs for the purpose of
5 acquiring land or increasing the housing supply. The establish-
-6 ment of existence of a land bank program or housing program
7 in municipalities shall not be considered in determining the
8 eligibility of municipalities for these state grants. Monies from the
9 land bank fund and from the housing fund may be used as the
10 local share for state grants for open space or housing-related
11 acquisitions, respectively.

1 SECTION 16. Option of forming regional land bank or
2 housing programs
3 Two or more communities may, by special act, join together
4 to form a regional or county-wide land bank or housing program
5 or both. To do so, the communities must establish a regional or
6 county-wide commission to administer the program. The commis-
-7 sion must develop a regional or county-wide plan containing the
8 same information as is required under section 7. The plan or plans
9 must be reviewed and approved by each participating municipal-

-10 ity. Proceeds of the regional or county-wide transfer fee shall be
11 pooled and expended in furtherance of the regional open space
12 or housing plan.

1 SECTION 17. Required ballot language
2 This act shall take effect if a majority of votes cast in answer
3 to the following question which shall be printed on the official
4 ballot to be used at an election in the city or town, is in the
5 affirmative;
6 “Shall the (city of town) vote to accept the provisions of sec-
-7 tions 1-17 of Chapter of the General Laws, which provide that
8 a real estate transfer fee of no greater than two percent (2%) of
9 the purchase price and an open space land bank fund, a hous- (

10 ing fund and an environmental capital projects fund be established
11 for the purposes of land use planning, acquiring and managing
12 conservation land, increasing the availability of housing stock for
13 the (city or town) and financing environmental capital projects.”
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14 The question may be placed on the ballot in three ways:
15 1) for inclusion in a regular or special municipal election,
16 through
17 a) majority vote of the local legislative body or town
18 meeting or
19 b) a petition by votes registered in the municipality
20 provided that
21 i. the petition is signed by at least 1% of the registered

voters but if that number is less than twenty, then at least twenty
® registered voters must sign and if that number is more than fifty,
24 then only fifty registered voters must sign, and
25 ii. the petitioners file the petition with the board of
26 registrars at least forty-two days prior to the general election, and
27 iii. the board of registrars certifies the signatures on the
28 petition in accordance with the procedures in section 7 of Chap-
-29 ter 53 of the General Laws, and
30 iv. the petitioners file the petition with the town clerk at
31 least twenty-eight days prior to the general election; and
32 2) for inclusion in a special municipal election, through a two-
-33 thirds vote of the local legislative body.

*




