
HOUSE No. 5235
By Ms. Fiero of Gloucester, petition of Marie E. Howe, Patricia

G. Fiero and other members of the General Court for legislation to
further define and amend the law relative to the abuse and neglect
of children and providing penalties for such abuse. Criminal Justice.

In the Year One Thousand Nine Hundred and Eighty-Nine.

An Act further defining and amending the law relative to abuse
AND NEGLECT OF CHILDREN.

Be it enacted by the Senate and House oj Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. The General Laws are hereby amended by insert-
-2 ing after chapter 265 the following chapter;

3
4 Crimes Against Children

5 Section 1. For the purposes of this chapter, sexual abuse may
6 include sexual molestation, exploitation for prostitution or the
7 production of pornographies materials, or other such forms of
8 sexual acts against children under circumstances which indicate
9 that the child’s health or welfare is harmed or threatened. The

10 definition of sexual abuse may also include any sexual contacts
11 or interactions between a child and other family member, or other
12 person in a position of authority and trust, or who is responsible
13 for the care of the child, where the child is being used for sexual
14 purposes of, or exploitation by, the perpetrator or another per-
-15 son. Sexual abuse may include conduct in violation of any of the
16 sections contained in the chapter.
17 Section 2. Whoever commits sexual abuse, sexual assault and
18 battery or an indecent assault and battery on a child under the
19 age of fourteen shall be punished by imprisonment in the state
20 prison for not more than ten years, or by imprisonment in a jail
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21 or house of correction for net more than two and one-half years;
22 and whoever commits a second or subsequent such offense shall
23 be punished by imprisonment in the state prison for life or any
24 term of years.

25 No person serving a sentence for a second or subsequent such
26 offense shall be eligible for furlough, temporary release, or educa-
-27 tion, training or employment programs established outside a cor-
-28 rectional facility until such person shall have served two-thirds
29 of such minimum sentence or if such person has two or more sen-
-30 tences to be served otherwise than concurrently, two-thirds of the
31 aggregate of the minimum terms of such several sentences.
32 In a prosecution under this section, a child under the age of
33 fourteen years shall be deemed incapable of consenting to any con-
-34 duct of the defendant for which said defendant is being
35 prosecuted.
36 Section 3. Whoever commits sexual abuse, sexual assault and
37 battery or an indecent assault and battery on a person who has
38 attained age fourteen shall be punished by imprisonment in the
39 state prison for not more than five years, or by imprisonment for
40 not more than two and one-half years in a jail or house of cor-
-41 rection.
42 Section 4. Whoever has sexual intercourse or unnatural sexual
43 intercourse with a child under sixteen, and compels said child to
44 submit by force and against his will or compels said child to sub-
-45 mit by threat of bodily injury, shall be punished by imprisonment
46 in the state prison for life or for any term of years; and whoever
47 over the age of eighteen commits a second or subsequent such
48 offense shall be sentenced to the state prison for life or for any
49 term of years, but not less than five years.

50 Section 5. Whoever unlawfully has sexual intercourse or
51 unnatural sexual intercourse, and abuses a child under sixteen
52 years of age shall, for the first offense, be punished by imprison-
-53 ment in the state prison for life or for any term of years, or, except
54 as otherwise provided, for any term in a jail or house of correc-
-55 tion, and for the second or subsequent offense by imprisonment
56 in the state prison for life or for any term of years, but not less
57 than five years.

58 Section 6. Whoever assaults a child under sixteen with intent
59 to commit a rape, as defined in section thirty-nine of chapter two
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60 hundred and seventy-seven, shall be punished by imprisonment
61 in the state prison for life or for any term of years; and whoever
62 over the age of eighteen commits a subsequent such offense shall
63 be punished by imprisonment in the state prison for life or for
64 any term of years but not less than five years.
65 Section 7. Whoever induces a minor to become a prostitute,
66 or who knowingly aids and assists in such inducement, shall be
67 punished by imprisonment in the state prison for not more than
68 five, nor less than three years, and by a fine of five thousand dol-
-69 lars. The sentence of imprisonment imposed under this section
70 shall not be reduced to less than three years, nor suspended, nor
71 shall any person convicted under this section be eligible for proba-
-72 tion, parole or furlough or receive any deduction from his sentence
73 for good conduct or otherwise until he shall have served three
74 years of such sentence. Prosecutions commenced under this sec-
-75 tion shall not be continued without a finding nor placed on file.
76 Section 8. Whoever lies or derives support or maintenance, in
77 whole or in part, from the earnings or proceeds of prostitution
78 committed by a minor, knowing the same to be earnings or
79 proceeds of prostitution, or shares in such earnings, proceeds or
80 monies, shall be punished by imprisonment in the state prison for
81 not less than five years and by a fine of five thousand dollars. The
82 sentence imposed under this section shall not be reduced to less
83 than five years, nor suspended, nor shall any person convicted
84 under this section be eligible for probation, parole or furlough
85 or received any deduction from his sentence for good conduct or
86 otherwise until he shall have served five years of such sentence.
87 Prosecutions commenced under this section shall not be continued
88 without a finding nor placed on file.
89 Section 9. Whoever disseminates to a minor any matter harm-
-90 ful to minors, as defined in section thirty-one, knowing it to be
91 harmful to minors, or has in his possession any such matter with
92 the intent to disseminate the same to minors, shall be punished
93 by imprisonment in the state prison for not more than five years
94 or in a jail or house of correction for not more than two and one-
-95 half years, or by a fine of not less than one thousand dollars nor
96 more than ten thousand dollars for the first offense, not less than
97 five thousand nor more than twenty thousand dollars for the
98 second offense, or not less than ten thousand nor more than thirty
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99 thousand dollars for the third and subsequent offenses, or by both
100 such fine and imprisonment. A prosecution commenced under this
101 section shall not be continued without a finding nor placed on
102 file. It shall be a defense in any prosecution under this section that
103 the defendant was in a parental or guardianship relationship with
104 the minor. It shall also be a defense in any prosecution under this
105 section if the evidence proves that the defendant was a bona fide
106 school, museum or library, or was acting in the course of his
107 employment as an employee of such organization or of a retail
108 outlet affiliated with and serving the educational purpose of such
109 organization.
110 Section 10. Whoever with knowledge that a person is a child
111 under eighteen years of age, or whoever while in possession of
I 12 such facts that he should have reason to know that such person
113 is a child under eighteen years of age, hires, coerces, solicits or
114 entices, employs, procures, uses, causes, encourages, or knowingly
115 permits such child to pose or be exhibited in a state of nudity or
116 to participate or engage in any live performance or in any act that
117 depicts, describes or represents sexual conduct for purpose of
118 visual representation or reproduction in any book, magazine,
119 pamphlet, motion picture film, photograph, or picture shall be
120 punished by imprisonment in the state prison for a term of not
121 less than ten nor more than twenty years, or by a fine of not less
122 than ten thousand dollars nor more than fifty thousand dollars,
123 or by both such fine and imprisonment.
124 It shall be a defense in any prosecution pursuant to this sec-
125 tion that such visual representation or reproduction of any pos-
126 ture or exhibition in a state of nudity was produced, processed,
127 published, printed or manufactured for a bona fide scientific or
128 medical purpose, or for an educational or cultural purpose for
29 a bona fide school, museum or library.

130 As used in this section, the term “performance” shall mean any
131 play, dance or exhibit shown or presented to an audience of one
132 or more persons

33 Section 11. Whoever disseminates any visual material that
134 contains a representation or reproduction of any posture or
135 exhibition in a state of nudity or of any act that depicts, describes,
136 or represents sexual conduct participated or engaged in by a child
137 who is under eighteen years of age, knowing the contents of such
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visual material or having sufficient facts in his possession to have
knowledge of the contents thereof, or whoever has in his posses-
sion any such visual material knowing the contents or having suffi-
cient facts in his possession to have knowledge of the contents
thereof, with the intent to disseminate the same, shall be punished
in the state prison for a term of not less than ten nor more than
twenty years or by a fine of not less than ten thousand dollars
nor more than fifty thousand dollars or three times the monetary
value of any economic gain derived from said dissemination,
whichever is greater, or by both such fine and imprisonment.

138
139
140
141
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143
144
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146

4 147
It shall be a defense in any prosecution pursuant to this section

that such dissemination of any visual material that contains a
representation or reproduction of any posture or exhibition in a
state of nudity was produced, processed, published, printed or
manufactured for a bona fide scientific or medical purpose, for
an educational or cultural purpose for a bona fide school, museum
or library, or where the person who is so represented or repro-
duced in a state of nudity is over the age of eighteen years.

148
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For the purpose of this section, the determination whether the
child in any visual material prohibited hereunder is under eighteen
years of age may be made by the personal testimony of such child,
by the testimony of a person who produced, processed, published,
printed or manufactured such visual material that the child therein
was known to him to be under eighteen years of age, by testimony
of a person who observed the visual material, or by expert medical
testimony as to the age of the child based upon the child’s physical
appearance, by inspection of the visual material, or by any other
method authorized by any general or special law or by any
applicable rule of evidence.
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Section 12. Whoever commits any unnatural and lascivious act
with a child under the age of sixteen shall be punished by a fine
of not less than one hundred dollars nor more than one thousand
dollars or by imprisonment in the state prison for not more than
five years or in jail or the house of correction for not more than
two and one half years, and whoever over the age of eighteen
commits a second or subsequent such offense shall be sentenced
to imprisonment in the state prison for a term of not less than
five years.

167
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Section 13. Persons prohibited from certain marriages by sec-
tions one and two of chapter two hundred and seven who com-

176
177
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178 mit sexually abusive or sexually assault acts against children six-
-179 teen years of age or under who are in that said category wherein
180 marriage is prohibited shall be punished by imprisonment in the
181 state prison for not less than five years and by a fine of not less
182 than one thousand dollars. No person serving a sentence for a
183 second or subsequent such offense shall be eligible for furlough,
184 temporary release, or education, training or employment pro-
-185 grams established outside a correctional facility until such per-
-186 son shall have served two-thirds of such minimum sentence or if
187 such person has two or more sentences to be served otherwise than
188 concurrently two-thirds of the aggregate of the minimum terms
189 of such several sentences.

1 SECTION 2, Sections four A, four B, twenty-eight, twenty-
-2 eight A, twenty-nine B and thirty-five A of chapter two hundred
3 and seventy-two of the General Laws are hereby repealed.

1 SECTION 3. Section 31 of chapter 272 of the General Laws,
2 as appearing in the 1986 Official Edition, is hereby amended by
3 striking out lines 1 to 3, inclusive, and inserting in place thereof
4 the following words: - As used in section tenty-eight C, twenty-
-5 eight D, twenty-eight E, twenty-nine, thirty and thirty D of this
6 chapter and sections two to thirteen, inclusive, of chapter two
7 hundred and sixty-five A, the following words shall, unless the
8 context requires.

1 SECTION 4. Section 57 of chapter 276 of the General Laws,
2 as appearing in the 1986 Official Edition, is hereby amended by
3 striking out lines 32 and 33 and inserting in place thereof the
4 following words; is charged is a violation of any provision of
5 sections twenty-two or twenty-four of chapter two hundred and
6 sixty-five or sections two to thirteen, inclusive, of chapter two

hundred and sixty-five A, or section thirty-.

1 SECTION 5. Section 87 of said chapter 276, as so appearing,
2 is hereby amended by striking out lines 10 to 13, inclusive, and
3 inserting in place thereof the following words; vided further
4 that no person convicted under sections two to thirteen, inclusive,
5 of chapter two hundred and sixty-five A shall, if it appears that
6 he.
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1 SECTION 6. Section 63 of chapter 277 of the General Laws,
2 as appearing in the 1986 Official Edition, is hereby amended by
3 striking out lines 4 and 5 and inserting in place thereof the
4 words: twenty-one and twenty-four of chapter two hundred
5 and sixty-five or sections two to thirteen, inclusive, of chapter two
6 hundred and sixty-five A or section seventeen of.

1 SECTION 7. Section I6D of chapter 278 of the General Laws,
2 as appearing in the 1986 Official Edition, is hereby amended by
3 striking out the definition of “Child witness” in lines 3to 10, inclu-
-4 sive, and inserting in place thereof the following definition: -

5 “Child witness”, a person who is under the age of fifteen years
6 and who is alleged to have been a victim of, or a witness to an
7 alleged violation of section thirteen F, twenty-two, or twenty-four
8 of chapter two hundred and sixty-five, or sections two to thirteen,
9 inclusive, of chapter two hundred and sixty-five A, or section two,

10 three, four, five, six, seven, eight, twelve, thirteen, sixteen, seven-
-11 teen, twenty-four, thirty-three or thirty-four of chapter two
12 hundred and seventy-two.

1 SECTION 8. Clause (4) of section 518 of chapter 119 of the
2 General Laws is hereby amended by striking out subclause (b) and
3 inserting in place thereof the following subclause:
4 (b) a child has been sexually assaulted, as set forth in sections
5 two, three, four, five, six, twelve and thirteen of chapter two
6 hundred and sixty-five A;.

1 SECTION 9. Said clause (4) of said section 516 of said chap-
-2 ter 119 is hereby further amended by striking out subclause (d)
3 and inserting in place thereof the following subclause: -

4 (d) a child has been sexually exploited, which means encourag-
-5 ing a child to engage in prostitution as defined in sections seven
6 and eight of chapter two hundred and sixty-five A or in the
7 obscene or pornagraphic photographing, filming, or depicting of
8 a child as defined in section ten of said chapter two hundred and
9 sixty-five A; or.

1 SECTION 10. Section lof chapter 123 A is hereby amended
2 by striking out the definition of “Sexual offense” and inserting
3 in place thereof the following definition;
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4 “Sexual offense”, includes any of the following crimes: sexual
5 abuse, sexual assault and battery or indecent assault and battery
6 on a child under fourteen under the provisions of section two of
7 chapter two hundred and sixty-five A; indecent assault and bat-
-8 tery on a mentally retarded person under the provisions of sec-
-9 tion thirteen F of chapter two hundred and sixty-five; sexual

10 abuse, sexual assault and battery or indecent assault and battery
11 on a person who has attained the age of fourteen under the provi-
-12 sions of section three of chapter two hundred and sixty-five A;
13 rape under the provisions of section twenty-two of chapter two
14 hundred and sixty-five; rape of a child under sixteen with force
15 under the provisions of section four of chapter two hundred and
16 sixty-five A; rape and abuse of a child under sixteen under the
17 provisions of section five of chapter two hundred and sixty-five
18 A; assault with intent to commit rape under the provisions of sec-
-19 tion twenty-four of chapter two hundred and sixty-five; unnatural
20 and lascivious acts with a child under the age of sixteen under
21 the provisions of section twelve of chapter two hundred and sixty-
-22 five A; violations of section thirteen of chapter two hundred and
23 sixty-five A; and attempts to commit any of the above listed crimes
24 under the provisions of section six of chapter two hundred and
25 seventy-four.

1 SECTION 11. Section 49 of chapter 127 of the General Laws,
2 as appearing in the 1986 Official Edition, is hereby amended by
3 striking out lines 9to 14, inclusive, and inserting in place thereof
4 the following words; facility for violation of section thirteen,
5 fourteen, fifteen, fifteen A, fifteen B, sixteen, seventeen, eighteen,
6 eighteen A, nineteen, twenty, twenty-one, twenty-two, twenty-
-7 four, twenty-five or twenty-six of chapter two hundred and sixty-
-8 five, or section two, four, five, six, twelve or thirteen of chapter
9 two hundred and sixty-five A, or sections seventeen, thirty-four,

10 or thirty-five of chapter two hundred and seventy-two, or for an
11 attempt to commit.

1 SECTION 12. Section 49C of said chapter 127, as so appear-
-2 ing, is hereby amended by striking out lines 19 to 23, inclusive,
3 and inserting in place thereof the following words: four,
4 twenty-six, twenty-eight A, twenty-eight B, twenty-nine, thirty,
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5 thirty A, thirty-one, thirty-two, thirty-four, or thirty-five of chap-
-6 ter two hundred and seventy-two or section twenty-two or twenty-
-7 four of chapter two hundred and sixty-five or section two, four,
8 five, six, nine, twelve or thirteen of chapter two hundred and sixty-
-9 five A or who is under commitment under.

1 SECTION 13. Section 838 of said chapter 127, as so appear-
-2 ing, is hereby amended by striking out in line 7, the words “twenty-
-3 two, twenty-three” and inserting in place thereof the words;
4 twenty-two.

1 SECTION 14. Said section 838 of said chapter 127, as so
2 appearing, is hereby further amended by striking out in line 8,
3 the words “sixty-five” and inserting in place thereof the words: -

4 sixty-five or section five of chapter two hundred and sixty-five A.

1 SECTION 15. Section 129 of said chapter 127, as so appear-
-2 ing, is hereby amended by striking out in lines 17 to 20, inclu-
-3 sive, and inserting in place thereof the words: prisoner sen/-

4 ing a sentence imposed for a violation of section twenty-two,
5 twenty-three or twenty-four of chapter two hundred and sixty-
-6 five or section two, four, six or twelve of chapter two hundred
7 and sixty-five Aor section seventeen or thirty-five of chapter two
8 hundred and seventy-two, or for an.

1 SECTION 16. Section 133 of said chapter 127, as so appear-
-2 ing, is hereby amended by striking out in lines 48 to 51, inclu-
-3 sive, and inserting in place thereof the words: tion of section
4 thirteen, fourteen, fifteen, fifteen A, fifteen B, sixteen, seventeen,
5 eighteen, eighteen A, nineteen, twenty, twenty-one, twenty-two,
6 twenty-four, twenty-five, or twenty-six of chapter two hundred
7 and sixty-five and section two, four, five, six, twelve, or thirteen
8 of chapter two hundred and sixty-five A, and sec-.

1 SECTION 17. Said section 133 of said chapter 127, as so
2 appearing, is hereby further amended by striking out in lines 53
3 and 54 the words “seventeen, thirty-five, or thirty-five A” and
4 inserting in place thereof the words: seventeen or thirty-five.
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1 SECTION 18. Section 4E of chapter 147 of the General Laws,
2 as appearing in the 1986 Official Edition, is hereby amended by
3 striking out line 6 and inserting in place thereof the words: sion
4 of section twenty-two or twenty-four of.

1 SECTION 19. Said section 4B of said chapter 147, as so
2 appearing, is hereby further amended by inserting after the words
3 “sixty-five” in line 7 the words: or sections two to thirteen,
4 inclusive, of chapter sixty-five A.

1 SECTION 20. Section 21 Bof chapter 233 of the General Laws,
2 as appearing in the 1986 Official Edition, is hereby amended by
3 striking out lines 3 to 5, inclusive, and inserting in place thereof
4 the words: jury or any court of the commonwealth for viola-
-5 tion of sections thirteen F, twenty-two and twenty-four of chap-
-6 ter two hundred and sixty-five or sections two, to thirteen, inclu-
-7 sive, of chapter two hundred and sixty-five A or sec-.

1 SECTION 21. Section 1A of chapter 234 of the General Laws,
2 as appearing in the 1986 Official Edition, is hereby amended by
3 striking out lines 8 and 9 and inserting in place thereof the
4 words: - under sections twenty-two and twenty-four of chapter
5 two hundred and sixty-five or under sections two to thirteen,
6 inclusive, of chapter two hundred and sixty-five A or under sec-
7 tions one, two, three, four, five to twenty-seven, inclusive, twenty-
-8 eight C to twenty-nine, inclusive, and thirty to thirty-five, inclu-
-9 sive, of chap-.

1 SECTION 22. Sections thirteen B, thirteen H, twenty-two A,
2 twenty-three and twenty-four Bof chapter two hundred and sixty-

five of the General Laws are hereby repealed

1 SECTION 23. Section 24A of chapter 265 of the General
2 Laws, as appearing in the 1986 Official Edition, is hereby amended
3 by striking out lines 2 and 3 and inserting in place thereof the
4 words: described in section thirteen F, twenty-two or twenty-
5 four of this chapter or sections one to thirteen inclusive, of chapter
6 two hundred and sixty-five A or.
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1 SECTION 24. Section 24C of said chapter 265, as amended by
2 chapter 177 of the acts of 1987, is hereby further amended by strik-
-3 ing out lines 4 to 6, inclusive, and inserting in place thereof the
4 words; plaint for rape or assault with intent to rape under sec-
-5 tion twenty-two or twenty-four of chapter two hundred and sixty-
-6 five or arrests, investigations or complants under sections two to
7 thirteen, inclusive, of chapter two hundred and sixty-five A, shall
8 be withheld from public inspec-.
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